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BE | T REMEMBERED t hat t he above-entitled and
nunbered natter cane on regularly to be heard before the
Ari zona Navi gabl e Stream Adj udi cati on Conm ssion, State
Senate Building, Hearing Room 1, 1700 West Washi ngt on
Street, Phoenix, Arizona, comencing at 9:00 a.m on the

18t h day of June, 2014.

BEFORE: WADE NOBLE, Chairnman
JI M HENNESS, Vi ce Chairnman
JI M HORTQON, Conm ssi oner
Bl LL ALLEN, Conmm ssi oner

Comm ssion Staff:

George Mehnert, Director,
Legal Assistant, Research Anal yst
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For the Comm ssi on:

SQUI RE PATTON BOGGS (US) LLP

By Fred E. Breedlove, 111, Esq.

1 East Washington Street, Suite 2700
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(602) 528-4000

fred. breedl ove@qui r epb. com

For the Salt R ver Project Agricultural |nprovenent and
Power District and Salt River Valley Water Users'
Associ ati on:

SALMON LEW S & WELDON, PLC
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CHAI RVAN NOBLE: Gary, wll you show that all
Conmi ssi oners but Comm ssioner Allen are present, and
Counsel and George are here.

M. Katz, wll you begin by introducing
M. Farner?

MR, KATZ: Most definitely.

DONALD D. FARMER
called as a witness on behalf of the State Land

Departnent, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY MR KATZ:

Q M. Farnmer, |I'lIl give you the honor. Wuld
you pl ease tell us your full and correct nane?

A Donal d D. Farner.

Q And woul d you tell us a little bit about
your sel f, your education and work rel ated experi ence?

A I was born in Phoeni x, 1955. Raised in
Phoeni x and Chri stopher Creek, Arizona. M work
experi ence has been in construction. 1|'ve been a
pai nti ng and coatings contractor for the |ast 35 years.

Education, |'ve got an Associate in Applied

Sci ence and Building Safety and Pl anni ng Technol ogy, and
|'ve finished wth a bachelor's equivalent at NA-C E,

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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which is NACE. | went through their international
coating i nspection program

Q And you're not here today as an engi neer or a
scientist with respect to i ssues of geonorphol ogy or
hydr ol ogy, correct?

A No, |'m not.

Q And you're not educated as a historian, that
iIs, you don't have a bachelor's, master's or doctorate
degree in archaeol ogy or history?

A That's correct.

Q And tell us a little bit though about your
boati ng experience. How | ong have you been boating in

Arizona and in the southwestern United States?

A | started boating while | was still in high
school. Pretty much all of the Arizona rivers.
Anyt hing that had water in it. | was pretty nuch there

in the summerti ne and when | was not in school.
Q And during the course of the |ast, what, 25

years or | onger?

A Ch, probably | onger than that.

Q Ckay.

A It would be nore |ike 40.

Q And have you had the opportunity to boat the

Col orado Ri ver?
A. Yes, | have boated the Col orado Ri ver. ' ve

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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been t hrough the Grand Canyon on private trips siXx
times, and |'ve boated the | ower Col orado R ver w th Boy
Scout groups.

Q And have you al so had the opportunity to boat
portions of the Verde River?

A |'ve boated the Verde River fromthe
headwat ers south of Chino Valley all the way down to the
nmout h of the Salt River.

Q And have you had the opportunity to boat at
all down the Salt River?

A |'ve boated the Salt River through the
W | derness section, which starts at the H ghway 60
Bridge in Salt R ver Canyon down to the Young Road
Bridge at the top of Roosevelt Lake, and |I've boated the
section below Stewart Muntain Dam down to G anite Reef.

Q And have all of these trips of yours been on
dim nished flows as the result of damm ng and di versi on,
i f you know?

A The Verde River trips above Horseshoe have all
been on a natural flowregine in regard to dans. There
are no danms above Horseshoe. The Salt River W1 derness
is again an undamed flow, and the flows on the | ower
Salt River were damregi ne water fl ows.

Q Have you al so had the opportunity to boat the
San Juan River and G een R vers in the State of Utah?

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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A Yes, | have.

Q And has that been just on a single occasion or
on multiple occasions?

A Mul ti pl e occasions on both rivers. The San
Juan Ri ver being basically a springtine run. It was
work-related tinme off, when | could get the tine off,

and the Geen R ver was in the autum nont hs.

Q And t he San Juan, how often have you boat ed
t hat ?

A W try to do it on an annual basis.

Q So you've seen it at different flow rates?

A Yes.

Q And the Geen River, how many tines in the

| ast five years, if you recall, have you boated the
Green River, which is a tributary to the Col orado Ri ver,
correct?

A |'ve boated that twice in the last five years,

basically the reach from Gates of Lodore through Split

Mount ai n.
Q And where el se have you done boati ng?
A |'ve boated extensively in |Idaho, the m ddle

fork of the Salnmon River nmultiple tinmes. The main

Sal ron River, the Selway R ver, Lochsa River. Spent a

good bit of the springtines and sumertinmes in |Idaho.
Q And a year as we all know is 365 days, at

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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| east, except those |eap years. But how often or how
many days a year do you average on various rivers in
Arizona and in the southwestern United States?

A |'ve generally averaged sonewhere between 30
and 45 days out of each year on the river.

Q And have you had the opportunity to review Jon
Fuller's two Power Poi nt presentations that we have been
using -- 1I'll tell you, we've been using them during
M. Fuller's presentation. Have you had a chance to
read and review both his boating PowerPoint presentation
and his Gla R ver segnentation/navigability

presentati on?

A |'ve reviewed both reports on CD.
Q And do you believe that, from your own
per sonal experience on the Gla -- well, let ne ask you.

How famliar are you with the Gla R ver here in

Ari zona?
A I"mfairly well-versed on nost of it.
Q And have you, if not boated the entire river

have you seen portions or alnost all of the segnents of
this river visually?

A Yes.

Q And have you done any readi ng or studying
about the Gla River? And |I'mnot suggesting in a
scholarly or for a degree-rel ated program

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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A I have not focused on the historic boating
record of the Gla R ver, per se, but | have cone across
anecdotal information on that through the years.

Q And there is anecdotal information related in

M. Fuller's PowerPoint presentations regarding the

Col orado -- excuse nme, regarding the Gla River,
correct?

A Yes, |'ve seen that.

Q Do you have any reason to disagree with his

descriptions that are contained in that report?

A | would say that his use of the avail abl e data
on that historic record is as accurate of a report as
coul d be nade.

Q And again, you're not giving that opinion
based upon scientific know edge or training, just your
practical or pragmatic river boating experience on the
Gla River?

A That's true.

Q And woul d you tell us what type of -- let ne
just check ny notes for a second. Oh, what is your
famliarity with historical boats that were used prior
to Arizona statehood in 1912, such as canoes, rafts,
flatboats, whether they were built or used by Native
Anericans, settlers, or the mlitary?

A Again, what ny information is would be

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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anecdot al reading of prehistoric natives, and it wasn't
boati ng per se but sonetines boating would cone into it.
|'ve read ot her works of historical accounts of boating
various rivers and sone of the craft that were used.

Q And what type of boats have you had the
occasion to take down rivers here in Arizona?

A |'ve boated in everything frominfl atable
round rubber rafts to inflatable catarafts to canoes to
sit-on-top plastic kayaks to infl atabl e rubber kayaks.

Q And are you famliar with both the design of
hi storic as well as nobdern canoes?

A Somewhat .

Q And are canoes your favorite neans of
transportati on down the Arizona rivers?

A Canoes hold a special place for ne. They are
by far the nost conplex craft to navigate, but they are
the epitone of being at one with the river, and canoes
have a dynam c that you can get a canoe into places that
you can't get other types of craft at certain water
flows.

Q And with respect to the design of a canoe,
fromyour review of historical accounts as well as your
boati ng experience, is there any significant difference
in the design of a canoe that was being used in the
1800s and a canoe that you would be using today?

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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A The design of a historic canoe conpared to the
design of a nodern canoe is virtually indistinguishable.
Q And has that been true for hundreds, if not

t housands, of years?

A I don't know about thousands of years, but
goi ng back into what |'ve read, the conparisons can be
easily seen in the shape and design of the boat.

Q And what's the primary distinction between
sonme of our nodern canoes and historic canoes in terns
of the materials used to construct thenf

A The historic boats were generally made out of
wood, and sonetinmes they woul d use skins. Sonetines
they woul d use fabric in later years. The newer boats,
whil e there are many historical restorations nade to
this day and used, the nodern boats that you woul d
navi gate the rivers with would be nade of plastic.

Q And there are sone raci ng canoes or ot her
hi gh-wat er canoes that m ght be nmade out of fi berglass
or Kevlar, but those materials are not nore durable than
wood, are they?

A | would say that a fiberglass or Kevlar
constructed boat would be | ess durable than a historic

wood boat or a canvas boat or a skin boat.

Q And | nay have m sspoken. | said Kevlar is a
fairly durable material. | neant to talk to about
COASH & COASH, | NC. (602) 258-1440

www. coashandcoash. com Phoeni x, AZ
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carbon fiber. |Is that a very durable material to use in
a boat ?
A Any of the fiber boats are fairly fragile when

it comes to inpact with rocks and | ogs and those type of
obstructions. They don't have the give that plastic
does.

Q And have you taken trips down any of the
rivers in wooden canoes here in Arizona or in the

sout hwest ?

A |'"ve not personally done it. | do know folk
who have.
Q And have you ever been on trips wth ot her

fol ks that were usi ng wood canoes?

A | have.

Q And did they have any nore difficulty
navi gati ng these Arizona rivers in their wooden canoes
than you did in a plastic canoe?

A The one fellow who | boated with who was in a
wooden canoe was quite a bit better of a boater than I
and he just made it | ook wonderful. He had no probl em
at all.

Q And when you take a boat, whether it's wood or
pl astic or whatever material, are you prepared to repair
that boat in the event that you hit a rock or punch a
hole in it?

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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A | carry an energency repair kit wth every
boat that | own.
Q And has it been your experience that both

hi storically and at present that nost fol ks that boat
are prepared to do a repair of that boat should it
becone danaged during their trip?

A That's true in today's boating world, and from
what |'ve read, that was true in the historical
account s.

Q Meani ng, if you had a trader or a trapper that
was regularly using a canoe down rough water or water
t hat had obstacles such as rocks init, is it your
under standi ng from your review of historical accounts
t hat people generally were able to repair those boats?

A | would say in a lot of the cases that the
person actually constructed the craft with tools that he
had and those tools likely went down the river with him

Q Wil e you may have had sone dreans of boat
bui | di ng, have you actually done any boat construction
or building at this stage of your life or career?

A Vel l, that was one dreamwas to build a
northwest river dory and use it in the G and Canyon.
|'ve so far not got past the study stage of it. | did
start the construction of a reed boat made out of
natural materials found al ong the Verde R ver, but that

COASH & COASH, | NC. (602) 258-1440
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project also has fallen on the waysi de due to work
constraints.

Q And when we tal k about dories, are those
flatboats that have been used and are currently being
used to navigate the Col orado River?

A Yes.

Q Let nme just have our focus shift nowto the
Gla Rver. Wat segnents -- you're famliar with Jon's

vari ous segnentation of the river fromhis reports,

correct?
A That's correct.
Q And Segnent 1 is the river from New Mexico to

the Gla Box. Are you famliar wth that segnent of the

river?
A Only by driving along it.
Q And why is it that you haven't boated that

particular segment? 1Is it because of a |ack of flow or
wat er ?

A No, it's not because of a lack of flow of
water. Fromthe New Mexico state line to the Ad
Saf ford Bridge, which pretty nmuch delineates that
section of the river, it flows through a valley that has
hi gh agricultural use. There's |lots of irrigation
di version and fence lines and settlenent, and it's just
never been a section of river that |I've chosen to boat.

COASH & COASH, | NC. (602) 258-1440
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Q Is it a very interesting segnent that you
woul d get excitenment out of boating?
A It's pastoral countryside. It's beautiful.

It's green. There's a lot of people there, you know,

agricultural people and there's cows and that. It's a
pretty land. 1It's just not a place |I've chosen to boat.
Q And you nentioned fences, do sonme of those

fences, barbed wire or otherw se, run across the river
and are they obstacles, at least, if not obstructions to
boati ng?

A The barbed wire fences do i ndeed cross the
river, and they're not always friendly to boating.
They' re designed to keep cattle controlled. They're
really not an obstacle. They're nore of a del ay
structure. You can generally get a boat under them
over them through them sonehow. It just slows you
down.

Q From your trips, have you had frequent trips
al ong that segnent of the river, not in the water, but

al ongside it?

A That's usually the route that | take when |I'm
goi ng to boat sections of the Gla that lie in New
Mexi co, so yes, I'"'mon that road a bit.

Q And even though you haven't done hydrol ogi ca

measur ements of that particular segnent, have you ever

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ
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seen that segnent conpletely dry?

A No, | have not.

Q But again, you're not intimately famliar with
that particular segnent with respect to boating

experi ence?

A That's correct.

Q What about Segnent 2, which is the Gl a Box?
A Yes, |'ve boated that section.

Q And do you know what tinmes of year you have

boated that section in, let's say, the last five to ten
year s?

A The last five years |'ve boated that section
in the springtine.

Q And woul d that be -- well, when you say the
springtine, what nonths, if you can recall?

A Cenerally springtime for boating would be in,
in the Gla would be March.

Q And have you -- what segnment -- there's a nmap
behind you of the Gla River Segnent 2, the G| a Box.
If you want to use the pointer, you can. But can you
show this Conmi ssion, if you would, please, the areas of
that particular segnent? And | know this map isn't as
detail ed as sone of the others with respect to roads.
But can you --

A Sur e.

COASH & COASH, | NC. (602) 258-1440
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Q -- give us an illustration of where you may
have boated al ong that Segnent 27?
A Sur e.
MR KATZ: Is it okay if he approaches? |
don't know if he'll have a m crophone but --
VI CE CHAI RMVAN HENNESS: Tal k up.
THE W TNESS: Sure, thank you.

BY MR KATZ:
Q Try to speak up, if you woul d.
A. The reach Section 2 starts at the A d Safford

Bridge, which is Hi ghway 181. |It's designated by this
red spot on the river, and it runs and courses al ong

down through the Gla Box WIderness Area down j ust

above the irrigation diversion dam-- and | don't recall
the nane of that dam It's down close to Bonita Creek.
Q Have you boated your canoe or various boats

down that entire segnent?

A |'ve been on this in rubber round rafts, in
catarafts, and in canoes.

Q And woul d that be the entire segnent that you
on one occasion or nore have boated through?

A That's correct.

Q You nmay resune your seat. Thank you.

And in Segnent 2, have you had occasion to

view that segnent at other tines or to boat that segnent

COASH & COASH, | NC. (602) 258-1440
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at other tinmes? You said you usually go in the spring.
Have you gone at any other tinmes of the year or seen the

water flowi ng in Segnent 2 at any other tines of year?

A |'ve seen it in the sumrerti ne.

Q And have you ever seen the segnment conpletely
dry?

A No, | have not.

Q And how many -- what were the flow rates or

CFS rates that you've experienced in the last five or
ten years of trips down the Gla, the Segnent 27

A The | owest flow |I've been down that segnent
was 300 CFS, and the highest flow was approxi mately 900
CFs.

Q And in your experience down that entire
segnent, what has been the range of depth that you have
experienced in the river?

A The shal | owest spots in sone riffles were
possibly 16 i nches deep, and the deepest spots in the
hol es could be up to 20 feet deep.

Q Have you ever had any major difficulties in
navi gati ng a canoe or other boat down that segnent?

A No, | have not.

Q And let's talk nore specifically about canoes.
How nany canoe trips do you believe that you've taken
down Segnent 27

COASH & COASH, | NC. (602) 258-1440
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A Two.

Q And have you ever been unable -- have you ever
had to get out of your boat because of any type of
obstacl e or obstruction and take your gear out of that
boat and carry the boat and those goods down 50 feet or
a mle and portage that boat and get back in?

A No, |'ve never had to do that on that reach of
the Gla Rver. The only obstructions in there would be
man- nade. There are two barbed wire fences at two
di fferent pieces of private property that you have to
stop your boat and get out of your boat and ease your
boat under the fence. But |'ve never had to unload the
boat for any reason.

Q And again, Segnent 1, which flows into this
Segnent 2, you have indicated is significantly diverted

for agricul ture?

A That's correct.
Q And you indicated at the end of Segnent 2
there's a diversion dam |' m supposing that that's for

agricul tural purposes as well?

A It would be for agricultural purposes in the
Saf ford Val |l ey, yes.

Q And you haven't boated, it's ny understandi ng,
Segnent 3; is that correct?

A I have not boated Segnent 3 of the Gla R ver
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Q And that is the Gla Box to the San Carl os
Reservoir or the Coolidge Dam correct?

A That's correct.

Q And why is it that you haven't chosen to boat
Segment 3?

A There's two reasons. One, a good portion of
that reach flows across the San Carl os | ndi an
Reservation, and whether it's legal to be there in a
boat i s questionabl e.

The second woul d be, would be irrigation
di versions and fence lines and such, and the flat nature
of the Safford Valley; it just has not been a
destination that | choose to go to.

Q Have you had the opportunity to drive along or
hi ke al ong any of Segnent 37

A Yes.

Q And have you ever seen Segnment 3 appear inits
fl ow channel to be dry?

A No, |'ve not.

Q Al ways water flow ng --

A Sone, yes.

Q -- fromyour experience?

You have boated though Segnent 4, which is the
San Carl os Canyon, which is fromthe damdown, is it to
W nkel man?
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A That segnent, M. Fuller has designated that
segnent to end just above W nkel man.

Q And behi nd you, again, is a map of Segnent 4.
If you would, could you just illustrate for the benefit
of the Conm ssion and those present the segnents of or
the portions of Segnent 4 that you've had occasion to
travel down by boat?

A Sure. Segnent 4 starts right at the base of
Cool i dge Dam and courses down through the Needl e's Eye
W | derness, which is nostly BLM I and, down to
approxi mately Dripping Springs area that is just
upstream of W nkel man about six ml es.

Q Ckay. And have you had the occasion to boat
that entire segnent or just portions of it?

A The entire segnent.

Q And you nay resune your seat.

What type of boats have you used to navigate

this particular segnent of the Gla R ver?

A I've only boated this segnent in canoes.

Q And what tinme of year have you boated this
segnent ?

A This segnent is a little bit interesting, as
it's a damflowregine. |In the wintertine |I've seen

this reach conpletely dewatered as they're storing
agricultural irrigation water behind Coolidge Reservoir,
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and the najor flows are in the sumrertine during the
agricultural release, so ny experience on this reach
woul d be summerti nme boati ng.

Q So the sumertines, would it be your
concl usi on because of the way the dam controls the
irrigation, that the flows would be greater in
sumertine than ordi nary and natural ?

A That's correct.

Q And in the wintertine, the flows bel ow t he dam
woul d be | ower than normal because there's a reservoir
there coll ecting water?

A That's correct.

Q And what are the flow rates that you've had
occasion to boat down this particular segnent?

A |'ve boated this reach of the Gla as | ow as
50 CFS and as high as 450 CFS.

Q And what have been the average depths that

you' ve experienced in those various trips down Segnment

47?

A I've not seen the water any shall ower than six
i nches.

Q And | didn't ask you this yet, and | was goi ng
to save it till later. But how nmuch water -- backing

up. When you say it's been as |ow as six inches, is
t hat throughout the entire course of your trip or is
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that just riffles or shallower areas of the river that
you've hit?

A That woul d be the shall ower spots.

Q And that is as |ow as six inches, but do you
have any idea or can you give us an idea what the
aver age dept hs were down your various trips, the range?

A I would say that the average depth of the
river at that flow would be anywhere fromtwo to four
feet.

Q And is there any problem boating or navigating
a canoe down two feet or four feet of water?

A Absol utel y none.

Q Have you had any probl em using any of your
canoes down six or eight inches of water?

A No, the canoes that | own generally wl
handl e water that's two i nches deep, down to two inches.

Q And have you had experiences down this segnent
of the Gla where you mght hit ariffle or a pocket
that is only two or three i nches deep?

A You could at | ower flow, yes.

Q And have you ever had to get out of your boat,
unload it and portage it 50 yards or a mle and then get
back in, or were you able to conti nue boati ng despite an
occasi onal very shall ow spot ?

A |'ve never had to unload the boat to continue
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downst r eam

Q And have you had any opportunities to boat
down Segnent 5 of the river?

A Segnent 5 of the river --

Q Wihi ch woul d be the San Carl os Canyon to the
Ashur st Dantf?

A Yes, | have.

Q And how many tines have you done that?

A Pretty much all summer |ong. Probably four or
five tinmes during the sumrer. 1In the past 15 years,

we' ve boated that.

Q So you've had quite a few experi ences on
Segnent 5 from San Carl os Canyon to the Ashurst Danf

A Yes, and it is a sumertine flow, and not nuch
else is flowng that tine of year, so it is a go-to
destination during the summer.

Q And woul d you go now up to the map that
depicts the Gla R ver Segnent 5 for us, and all of
these maps are in evidence, and | can give for the
record the citation later. But show us the various
portions of that segnent that you' ve had occasion to
boat .

A My maj or experience in this reach is from
Dri pping Springs Wash, which is the start of this reach,
down to the park in Wnkelman. It's a very nice day
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run, and it has a little bit of excitenent at higher
flows, which would be up to 700 CFS. The flow from

W nkel man down to Kearny through Kelvin and onto the

di versi on dam just upstream of Florence, it flattens out
a good bit nore, and it's a fun trip. It's a few nore
mles, so it would be an overni ght type boating

experi ence.

Q And al ong both Segnents 4 and 5, are there
agricultural diversions that are obvious to the person
sitting in the river?

A No.

Q Ckay. But it's below Segnent 5 that there are
di ver si ons?

A The maj or diversion would be the
Ashur st - Hayden Dam where they pretty nuch dewater the
Gla River.

Q And from that point down, because of that dam
there is oftentines no flow fromwhat we have | abel ed
Segnent 5 into Segnent 67?

A I would say that the only tine there's water
woul d be when sone tributaries mght flash in the

nonsoon season or when there's a catastrophic fl ood

event .
Q Thank you. You may be seat ed.
And down your travel -- and you haven't had
COASH & COASH, | NC. (602) 258-1440
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occasion to boat or navigate sections -- or Segnment 6,
7, and 8, correct?

A No, | have not.

Q Because as a result of damm ng and diversion
at least in your observation, those segnments are, except
for -- well, have you ever boated the Segnent, is it 6
that has the effluent in it?

A Yeah, Section 6 downstream of Phoeni x down to
Pai nt ed Rock Reservoir is an interesting fl at-water
boati ng experience. |If you're a birder or you like
wildlife, it's a very interesting place to boat.

Q Now, backing up to your experience on the Gla
River in Segnents 2, 4 and 5, are there any rapids that
you have encountered at the various flow rates that
you' ve descri bed?

A Yes, there's rapids in the river.

Q Are any of those a significant detrinent to
your ability to successfully navigate down those
segnents of the river?

A No, they're not.

Q And are they difficult rapids? O what class

of rapids are they?

A The Gla at the flows that |I've boated would
be Class Il rapids, and at sone flows they could
approach Class IIl rapids.
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Q Woul d you believe fromyour experience that
t hose rapids appear to be dangerous to a boater?
A I would say that if you were a begi nner

boater, some of the rapids could pose sone danger.

Q And is that like at a Class Il |evel?

A At a Cass Il level.

Q A novi ce, though, could boat nbst Class IIls?
A I would say a novice boater, there's a couple

of places where he should get out and scout the rapid
and pl an his descent through it.

Q Now, you're an experienced boater, you said
wth al nrost 40 years of experience, correct?

A That's correct.

Q Are you a better boater and nore capabl e pil ot

t oday than you were when you were a teenager or in your

20s?
A Experi ence and ol der age is everything, |
t hi nk.
Q And also with respect to particular rivers,

you' ve boated sonme rivers that have had Cass IV and V
rapi ds on them correct?

A That's correct.

Q And the first tinme you' ve ventured down those
rivers, was that significantly nore difficult than | ater
trips that you took once you understood better the
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dynam cs of that river?

A Yes. | don't know how much nore difficult it
was. It was certainly nore exciting.

Q And you have indicated that you' ve revi ewed
M. Fuller's various presentations. | know you're not a

hydr ol ogi st, but do you have any reason to dispute his

descri pti ons of the geol ogy or geonorphol ogy or fl ow

patterns of these various segnents that you' ve boated?
A I found his descriptions to be quite accurate.
Q The other thing | wanted to ask you is, are

there any waterfalls on the Gla River?

A No, there's none.
Q Have you ever seen beaver dans on the Gla
R ver?
A |'ve not seen a beaver dam
Q Have you seen beaver or beaver sign though on

the river?

A Absol utel y.

Q So has it been your experience that beavers
are bank dwelling or damdwelling along the various

segnents of the Gla River?

A My experience is they have been bank-dwel|ling
beaver.
Q There has been sonme suggestion to this

Conm ssion that boating on a river that has a | ot of
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beaver dans is an obstacle or even an obstruction to
bei ng able to successfully navigate down a river. Has
t hat been consistent with your experience?

A | have boated rivers that have beaver dam and
t he beaver being the marvel ous engi neers that they are,
al ways |l eave a spillway to avoid danage to the dam and
| ' ve been able to successfully boat right down that
spi l I way.

Q And you can either go down the spillway or you
can go right through the danm is that correct?

A Ri ght over the top of it, sure.

Q And is that going to cause you to get hung up
or capsi ze?

A It's not been ny experience.

Q Let's go back to the type of boats that you
have or that you used. Wat type of canoe or canoes do
you own or operate?

A R ght now ny stable of boats, | have four
canoes of various lengths, and | use themfor different
durations and types of water.

Q And what type of -- go through each one for
us. Wiat is the small est of those canoes?

A | own a 14-foot whitewater canoe. It is
basically for big, pushy whitewater.

Q And t hat doesn't have the historic hul
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desi gn, correct?
A That's subjective. The hull design on it is
pretty much that of a canoe. |It's just that it has nore

rocker in it.

Q And that's curve?
A It's curved |li ke a banana fromfore to aft, if
you wll, and that allows for higher degree of

maneuverability in bigger water.

Q And what is the | oad capacity of that canoe?

A That canoe, that 14-footer is rated at 700
pounds.

Q And whether it's just you init -- and | don't

know whet her you're 175 or 200 pounds -- but when it's
just you in it wthout any gear, what is the draw or
draft of that boat? You know, how nuch water do you
need to float it to begin with?

A Enpty, that boat will draw between an inch and

a half and two i nches of water -- -

Q Ckay.

A -- Wth just nyself init.

Q And you set it at a capacity of how rmuch?

A 700 pounds.

Q If you filled it up with people, goods of 700

pounds, what would be the change in the draw or draft?
A It would probably pull it down another half an
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i nch.
Q Ckay. So there wouldn't be a significant

difference in your experience in a fully | oaded --

A No.

Q -- 14-footer?

A No.

Q And a near enpty one?
A That's correct.

Q And does it matter whet her the goods being

carried are people or food or furs?

A No, it doesn't matter.

Q And what is the next size boat that you own or
oper at e?

A I own a 16-foot canoe.

Q And what is its | oad capacity?

A Its rated capacity is 850 pounds.

Q And what is its draft with just you in it, if
you know?

A | use that boat for extrene |ow flows down to

26 CFS. It is fairly flat-bottoned. It draws with just

me in it perhaps an inch.

Q And if you put the full, what did you say, 800
pounds?
A 850 pounds.
Q If you put the full 850 pounds in it, how nuch
COASH & COASH, | NC. (602) 258-1440
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deeper into the river do you sink?

A It mght pull it down an inch.

Q Is that going to make any significant
difference in terns of your ability to navigate through

the Gla R ver segnents that you're experienced wth?

A No, none at all.

Q And what's the next size canoe that you own or
oper at e?

A |'ve got an 18-foot canoe.

Q And what is its | oad capacity?

A That boat will take 1,300 pounds.

Q And when it is just you on that boat, nothing

else, what is its draw or dip in the depth of the river?

A Maybe three-quarters of an inch.

Q And if you filled it up to the full 1,300
pounds with passengers and canpi hg gear or goods, what
woul d be the change in its draft?

A It would go down sonewhere inch and a half to
two i nches.

Q So woul d that make any significant difference
in your ability to use this boat on the fl ows you' ve
experienced in the Gla R ver?

A No, and actually, a heavier-I|adened boat nakes
it easier to get down the river. It has a little bit
nore stability and a little bit nore nonentumthan a
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lightly-1oaded craft.

Q And what is the boat that you have npbst often
taken down the Gla, the various segnents of the Gla
Ri ver?

A Ch, probably the Gla, |I've used the 14 and
the 16 on the G a.

Q And do you have any ot her canoes that are any
| arger than the ones you' ve descri bed?

A |'ve got a couple on the boat racks that | use
very sel dom anynore.

Q And what woul d be your boat of choice? | nay
have al ready asked you that, and does it vary from
segnent to segnent or season to season on the Gl a?

A Yes, it would. It would depend on what the
flow level is, and what you were trying to do. Like if
you t ook Reach 4 above Wnkelman at a 700 CFS fl ow, |

woul d opt for the whitewater boat; and if it were a | ow

flow, I would opt for one of the bigger flatter design
boat s.
Q But again, you haven't had to | eave your boat

because of obstructions on the Gla River or to unl oad
it, have you?

A No.

Q And we've heard things -- we've tal ked about
beaver dans. W' ve tal ked about rapids. Wat about,
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what are strainers?

A Strai ners are obstructions in the flow
Cenerally they are trees that have roots or branches
over hanging or actually go into the water.

Q And what's been your experience with the
growh of wllows, tamari sk, and other vegetation bel ow
t he Cool i dge Danf

A They seemto have gotten thicker in places
where they're bel ow the dam than up above the dam and |
suspect that's probably due to a | ack of flushing spring
flows that would control that growh a bit.

Q And have you ever had to boat on the Gla
Ri ver or other rivers through sandbars?

A Yes.

Q Are sandbars a probl em al ong any of the
segnents of the Gla R ver, even at the |ow fl ows that
you have boat ed?

A I've never had to get out of the boat because
of a sandbar.

Q What do you do when you hit a sandbar or you
observe one because of the water flow ahead?

A You generally go around it. You maintain your
boat position in the deeper water.

Q And can you usually tell where sandbars are
bef ore you get hung up on one?
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A Yes, they have a distinct | ook about what it

does to the water.

Q And what about rocks in the river?
A There's | ots of those.
Q Can you usually see themat the flow rates

that you' ve been at so as to be able to avoid colliding
with thenf

A Most of the tinme you take a trip, you're going
to nmake contact with rocks, and it's basically due to
water clarity. |If you can see them you can avoid them
If you can't see them you can't.

Q And you've indicated that there are portions
of the Gla R ver that you've either boated down or
observed that have fencing across them correct?

A That's correct.

Q And is that a greater obstacle than naturally
occurring phenonenon such as sandbars, rocks, rapids,
and strainers?

A They're quite dangerous. Yes, they wll force
you to stop and reconnoiter your route through them

Q And in going through M. Fuller's flow rate
data -- and again, you didn't study or menorize that

data, correct?

A That's correct.
Q But you did take a | ook at the median or 50
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percent of the tine flows as well as his low flow rates?

A Yes.

Q And any reason to dispute the nedian and | ow
flow rates or the depths that are descri bed by Jon
Fuller in his report?

A No. | couldn't dispute it. H s choice of
craft at those various flow rates seemto be accurate.

Q When you take a trip on -- you said you

usual l'y use your 16-foot boat?

A Yes, | take that often.
Q How nmuch gear do you usually take with you?
A Ch, we can |oad that boat with two people or

one person, solo or tandem and if we're going
overni ght, we can take a tent, sl eeping bags, sl eeping
pads, stove, table, food.

Q Some i ssue has been nade that if you capsize a
boat, you're going to | ose your gear or equipnent. Has
t hat been your experience?

A The boater's creed states that if you don't
want to lose it, you tie it in.

Q And do you regularly secure your gear so as to

avoid it falling out of the boat in the event of a

capsi ze?
A One hundred percent of the tine.
Q And in boating the Gla R ver over -- how nany
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years have you been boating the Gla? You tal ked about
the last five, but how many years have you on and off
boated the Gla River?

A | discovered the Gla River probably around 20

years back.

Q Have you ever capsized --

A Yes.

Q -- a boat?

A Yes.

Q Have you | ost your gear?

A No.

Q Were you able to get back in the boat and

continue on your trip?

A Yes, enpty the boat out and go.
Q And sone of your stuff may have gotten a
little wet or soggy, but it was still usable or

preserved?

A We store things that need to be kept dry in
dry bags.
Q And sone of that technology to keep things dry

m ght not have existed at statehood, correct?

A Well, there were nethods to keep gear dry back
t hen.

Q And do you know what sone of those nethods
m ght have been?
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A Sure, woul d have been oil canvases, roll-down
bags. There were sone rubberized products then.

Q And you indicated famliarity with sone of the
dories or flatboats that are used on the Col orado?

A Yes.

Q And t hey had sone conpartnments in themfor
storage that m ght have been watertight?

A Watertight conpartnments, that's correct.

MR KATZ: Joy, may | confer just a m nute?
BY MR KATZ:

Q | just want to clarify one final point, and
that is, have you had to portage or pick your canoe out
of the water on any of your trips down the Gla River?

A No.

Q And that includes at tines that there were
very |l ow fl ows bel ow t hose which M. Fuller projects as
ordi nary and natural |ow fl ows, correct?

A I've never had to portage on the Gla River.

CHAI RVAN NOBLE: M. Katz, excuse ne for a
noment .
Gary, please reflect that Conm ssioner Allen

has arrived. Go ahead.

BY MR KATZ:
Q And again, | believe that | am done with the
questioning of M. Farner. WlIl, let nme just ask you
COASH & COASH, | NC. (602) 258-1440
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one ot her question. |s there anything else that you
think that we m ght benefit fromhearing fromyou with
respect to your experiences in boating the Gla R ver?

A In regards to?

Q The ability to do it or the types of boats
used and so forth?

A Well, | think there's a ot of potential for
boating on the Gla R ver, recreational boating, and
comrercial boating on the Gla Rver. It seens to be an
underutilized resource that brings huge econom c benefit
or has the potential to bring huge econom c benefit to
rural Arizona which is, as we know, sorely needed.

Q And t hen again, by choice though, nuch of
rural Arizona is rural and engaged in agriculture and
not boati ng?

A That's true.

MR KATZ: |1'mdone at |least with respect to
the direct exam nation of M. Farner.

CHAI RMVAN NOBLE: |Is there anyone el se who
W shes to exam ne M. Farner?

COWMWM SSI ONER HORTON: M. Chairman, | have a
questi on.

CHAI RVAN NOBLE: Yes.

COMM SSI ONER HORTON:  |'ve been on a few boat
trips. How do you neasure CFS when you're in your
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i ndi vi dual boat or trip with a group of people?
THE WTNESS: M. Chairnman, Conm ssi oner
Horton, basically the way | would neasure it is | wll

check the USGS website for their gage on the CFS, and

over tine, one becones adept at being able to guess what

the flowis wthin, say, 20 or 30 CFS.
COW SSI ONER HORTON:  Thank you.
THE W TNESS: Sur e.
CHAI RVAN NOBLE: Any ot her questions fromthe
Conmmi ssi oner s?
M. Hood?
MR HOOD: | have a few questions,
M. Chairman. Thank you.

CRGOSS- EXAM NATI ON
BY MR HOOD:

Q M. Farmer, good norning.
A Good norning, sir.
Q My nane is Sean Hood. | represent Freeport

M neral s Corporation in these proceedi ngs.
I want to back up a little bit. D d you say

you spent part of your childhood in Christopher Creek?

A | did.

Q Where is that?

A 26 m | es east of Payson on H ghway 260.
COASH & COASH, | NC. (602) 258-1440
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Q And were you born in Phoenix and then noved to

Chri st opher Creek?

A | spent a good bit of each year in both
pl aces.
Q Were there creeks and streans in and near

Chri stopher Creek that you boated in the past?

A |'ve boated Tonto Creek which is not far from
Chri st opher.

Q Ckay. And what kind of craft have you used on
Tont 0?

A Canoe.

Q And what ki nd of canoe?

A Wi t ewat er canoe.

Q What size?

A 14 foot.

Q Is that the sane 14-footer you have today?

A It is.

Q So is this recent boating on Tonto, given that
you still own that canoe?

A In the past and recent.

Q Vel l, when was the first year that you think

you boated on Tont o?

A Il was in ny late 20s. That woul d have been
somewhere in the 1980s.

Q What ki nd of depths did you have on the Tonto?
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A There's probably places that are a foot deep
and there's places that could be 40 feet deep through
t hose canyons.

Q How nmany ti nes have you boated Tonto, estinate
for us your best.

A | would say a dozen tines.

Q So you would say that Tonto is a navigable
strean? You're able to boat up and down it in a canoe?
A It's been ny personal experience that |'ve

been able to successfully navigate it.
Q You don't know whether Tonto is a navigable

stream for purposes of title under the Daniel Ball Test

t hough?
A | don't have any i dea.
Q What ot her streans, creeks, rivers in Arizona

have you boat ed on?
A |'ve boated the Verde River fromtop to

bottom the Salt R ver, the Gla R ver. There coul d be

a creek here or there thrown into it. Sycanore Creek or
Babacomari .

Q Wiat about the San Pedro?

A No, |'ve not boated the San Pedro.

Q Wiy is that?

A There's not been enough flowin it.

Q Where i s Sycanore Creek?

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 581

A Sycanore Creek, the Sycanore Creek that |
woul d speak of would be the one that H ghway 87 crosses
around Sunfl ower.

Q How nmany tinmes do you think you' ve put a canoe

or other recreational craft in Sycanore?

A |'ve cone down it tw ce.
Q What did you use?

A Canoe.

Q Whi ch one?

A The 14-foot whitewater.

Q Let's talk a little bit about your canoes. |
think you said you currently have four in your stable;
is that right?

A Yes, |'ve got four.

Q Maybe you've got one that's ol der that you
don't use anynore?

A Yes, it's up on horses. |It's not being used.

Q So we talked a little bit about your 14-foot
whitewater. Wat is the make and nodel ?

A It is a Mad R ver Encore, EEN-C O R-E.

Q And what materials is the Mad R ver Encore

made out of ?

A It is plastic.

Q Do you know what kind of plastic?

A It's the kind they just discontinued. Excuse
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me, |'mworking on a ten-second del ay today probably.

Maybe 15. Royal ex.

Q Royal ex?
A Royal ex.
Q And that's not a material that was avail abl e

in 1912, to your understandi ng?

A No.

Q And using that 14-foot Mad R ver Encore
whi t ewat er canoe, have you ever haul ed | unber?

A No.

Q Have you ever haul ed m ni ng suppli es,
agricultural supplies up and down a river?

A No.

Q And | think you said this one could hold one

or two peopl e?

A Yes, it could be set up tandem or sol o.

Q And is that true for all four of your canoes?
A No, it's not.

Q Whi ch ones can you do solo or tandenf

A They could all be set up solo or tandem except

for the one that's up on horses and it's exclusively a
sol o boat.

Q And did you describe the one that's up on
horses when M. Katz was speaking with you?

A | didn't.
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Q So let's keep it to the four, | think that you
currently consider as part of your stable. And | m ssed
one of themin ny notes.

A It would have been three.

Q Ch, okay. So you really tal ked about three

and you' ve got anot her one you're just not using?

A Correct.

Q What is the one that's up on horses, what is
t hat ?

A It's a Mad River, it's a flat water small | ake
boat. It's flat and it's a solo boat. It's 12 foot in
| engt h.

Q And what material is that nmade out of?

A It woul d be Royal ex.

Q Have you used your 12-foot snmall | ake solo

canoe on streans in Arizona?

A | have boated the Verde River with it.

Q I assune in that kind of craft you' ve never
haul ed | unber, transported m ning supplies, agricultural
supplies, et cetera?

A No.

Q And agai n, that was nade out of the sane
mat eri al as your 14-foot whitewater Royal ex which is a
plastic that's a nodern day materi al ?

A Correct. Unh-huh.
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Q Your 16-foot canoe is what make and nodel ?

A It's an A d Town Di scovery.

Q Wiat naterial is the Ad Town D scovery made
out of?

A It's pol yet hyl ene.

Q Is that also a kind of plastic?

A It is plastic.

Q Whi ch -- between the Royalex -- am| saying it

right? Royalex or --

A Royal ex.

Q Royal, with an R?

A Exactly.

Q Great. Between the Royal ex and the

pol yet hyl ene, which in your experience is the nore
durabl e material ?

A The polyethylene is quite a bit nore durable
t han t he Royal ex.

Q Whi ch one of those two materials do you think
has the -- iIs nobst advantageous from a buoyancy

perspective in terns of mnimzing the draw of the

craft?
A Wiile the polyethylene is a little bit heavier
and it's multi-layered, | would venture that the weight

is negligible when conpared with the draft of the boat.
Q You tal ked about, the three boats you tal ked
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about, you did nention different draws on those craft,

correct?
A Yes.
Q And | neglected to wite down the draw on your

14-f oot whitewater; what is that?

A Enpty it would be about an inch and a half or
so.

Q Do you believe -- is it your understandi ng
t hat wooden dugout canoes around the tine of statehood

woul d have had a one and a half inch draw?

A That | don't know.

Q You just don't know. You've never boated in
t hent?

A I've never boated in a dugout | og.

Q What about ot her forns of wooden canoes? |

know you said you haven't boated in them but you've been
wth people who were using them How do their draws
conpare with this one and a half inches? You have
anot her boat that's one inch. You have anot her boat
that's three-quarters of an inch.

A They're simlar designs, so the draw of the
boat in the water would be simlar to the plastic boats.

Q Wiat was the draw of the wooden canoe that was
on atrip wth you?

A That | don't know it exactly.

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 586

Q What was the nane of the gentl eman who you
said was such an expert canoei st?
A It was George -- talking years ago. | don't

recall his | ast nane.

Q Is he soneone you met in --

A Through the Scottsdal e Sportsman's C ub.

Q Ckay. And rather than repeating it, in terns
of -- regardl ess which of the four canoes, you've never

used any of themto haul |unber, to haul agricultural
supplies, mning supplies, anything like that, correct?

A No.

Q Ckay. You've used these four craft in the
context of recreational experiences wth friends, out on
canoes, this is for personal enjoynent, correct?

A |'ve used the canoes for pure recreation.
|'ve used themto access exploration points. |'ve used
themto hunt out of. |1've used themto fish out of.

Q Wher e have you hunted and fished?

A Along the Gla, along the Verde. Pretty nuch
t he whol e state.

Q You nmade a conmment towards the end of your
di scussion with M. Katz, and you were referring to
M. Fuller's PowerPoints, and he had sone slides where
he had the little pictures of various craft at various
flow rates?
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A I recall those.

Q Ckay. And is it your understandi ng that
M. Fuller based where he put those crafts based upon
sonme nodern day recreational boating standards?

A What was the questi on agai n?

Q Is it your understanding that those slides and
where those craft were placed relative to various flows
was based upon nobdern day recreational boating
st andar ds?

A I woul d assune that those were placed there on
the capabilities of those various craft.

Q Do you know whet her he was eval uati ng nodern
day recreational boating standards or not in that
cont ext ?

A I don't know. | would say that he was
probably | ooki ng at what the various craft are capable
of .

Q Did you speak with M. Fuller before
testifying today?

A Jon Fuller is a friend of m ne.

Q You nentioned that you think we're m ssing an
opportunity for commercial navigation on the Gla River
inits current state. Wat forns of conmmerci al
navi gati on do you think could be conducted on today's
Gla River?
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A It could go fromas sinple as | have a hard
time finding a local to drive ny vehicle fromthe
take-out to the put-in, which would be worth anywhere
froma hundred to two hundred dollars into the | ocal
econony, to commercial outfitters being able to access
these streans and turn dollars on the tourist trade.

Q Commer ce surroundi ng the recreationa

navi gati on?

A Yeah, hotel, |ocal hotels, restaurants,
st ores.
Q You talked a little bit -- you were right up

front about not being a historian and you're not trained
in that regard and you didn't really give any opinions
about historical, any historical aspects of this. But
you did talk sort of vaguely about readi ng various

t hi ngs and vari ous accounts, and it sort of supported
your read of the Fuller PowerPoints. |Is that a fair
characterization of what you said earlier?

A My acceptance of M. Fuller's PowerPoint is
basically using ny experience on the water and | ooki ng
at what he put in his PowerPoint, and ny conpari sons
have been very simlar to what he presented.

Q But in terns of the historical accounts that
the various parties have | ooked at in these proceedings,
that's outside of your know edge and under st andi ng,
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correct?
A For the npbst part, yes.
Q And so if there was information that was

rel evant to these proceedi ngs that was not contained in
t hose Power Points, you're probably not in a position to
identify that information?

A | probably woul dn't be the guy.

Q Ckay. You talked a little bit about boating
G la Box, and you said that was a March activity for
you, correct?

A That's a good season for it, that's correct.

Q That's because you've got the spring runoff
and the flowis going to be higher than other tine of
t he year?

A Wien there's a good snowpack in New Mexi co,
it's generally a little bit better.

Q And so you don't boat it in the sumrer because
that's just the flowregine, it's going to be at | ower

wat er event ?

A I have friends who have boated it in the
sumerti ne. It would be a | ow water event, but | |ike
low water. |'ve just never had the opportunity to get

in there in the summerti ne.
Q You tal ked about -- you were asked about the
depths in Gla Box in your experience, and you tal ked
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about, you tal ked about sonme shall ow wat er associ at ed
wth riffles, et cetera, and then you al so tal ked about,
| think 20-foot holes; did you say that?

A Sur e.

Q Tell nme about those 20-foot holes. Were do
those reside on the streanbed? |If you're |ooking at it
froma cross-sectional perspective, you' re taking one
point on the river, where do those hol es reside?

A The hol es are generally where the river would
change direction or where there's a tributary comng in
that causes a riffle or a rapid, and at the base of
that, the water is generally deeper.

Q Are those deeper points always in the mddle
of the streamfroma cross-secti onal perspective?

A They're generally stream w de.

Q Streamw de. So you'll have a 20-foot hole
that runs the length of the streanmbed from a
cross-sectional perspective? The width, | should say.

A It mght taper in, but it tapers steeply to
t he bottom

Q | don't think you tal ked about the sort of
medi an depth in Gla Box in your experience when you're
boating in March. You tal ked about the shall ow parts
and you tal ked about these 20-foot holes, and those are
the two extrenes, right?
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A R ght.

Q What's the nmedi an depth in your experience
when you're boating the Gl a Box?

A | would guess it to be four to five feet.

Q Four to five feet in March. And remind ne, |
wrote down the 20-foot holes. Wat was the shall ow

depth that you've experienced?

A In the G| a Box?

Q Yes.

A Down to two inches.

Q You haven't boated Gla Box in extrene | ow

wat er, but you said you do |like | ow water boating; is
that right?

A That's correct.

Q Wiat are sone streans or creeks on which
you' ve done sone | ow water boating?

A The upper reach of the Verde is ny favorite.

Q What ki nd of depths are we tal king about there
when you're characterizing it as | ow water boating?

A 26 CFS is base flowin the sumertine on that
section where boating in water that is in the riffles
m ght be an inch, and the deepest parts m ght be four
feet. That woul d be the reach approxi mately where the
train to Perkinsville, the scenic railway is.

Q And you' ve tal ked agai n about sort of the | ow
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part and the high part. Wen you're doing this |Iow
wat er boating on the upper Verde, what's the sort of
medi an depth you're tal ki ng about associated with 26
CFS?

A | would guess it to be around a foot.

Q Do you have experience boating any streamin
Ari zona where the general nedian depth on the day you're
boating is |l ess than a foot?

A Ceneral nedi an depth? You know, | really
don't know.

Q Wien you're -- | didn't get this, | don't
think. What's the nake and nodel of your 18-foot canoe?

A It's again an A d Town Discovery. |It's again
a pol yet hyl ene boat.

Q And | asked you this about Mad Ri ver. WMad
Ri ver wasn't naking plastic canoes back in 1912, and |
assune the sane is true of Ad Town?

A Add Town was manufacturing canoes, but they
wer e made out of wood.

Q No one, to your know edge, was maki ng plastic
recreational canoes in 1912; is that right?

A Not that | know of.

Q Wien you're on a recreational expedition,
maybe you' re goi ng canping that night, do you take GPS
W th you?
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A |'ve taken GPS with ne.

Q Is that common for you or is that just hit and
m ss?

A It depends on what |'mdoing. For instance, |

do a |l ot of work with Audubon, National Audubon, and we
do inportant bird area surveys, and they're

poi nt-specific surveys. So there will be a GPS on a
trip like that. Mst of the time |I'mdoing ny

navi gati ng by USGS topo nap.

Q Have you ever boated the San Franci sco?

A. No, |'ve not.

Q I think the answer to this is no, but | just
want to close the | oop. Based upon -- you're talking

really nore about your experience in nodern tines.

just want to nmake sure that you don't have any

i nformation about the types of commercial activities, if
any, that occurred on the Gla R ver at or before

statehood; is that true?

A It woul d have been anecdot al .
Q What are those anecdot es?
A Readi ng about sone of the early expeditions,

readi ng of accounts of the Spanish exploration.

Q Fat her Kino, for instance?

A Exactly. It's just anecdotal information.

Q And Fat her Kino and the Spani ards never boated
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the Gla; is that right?

A Not that | know of.

Q Ckay. Do you have any anecdot es about use of
the Gla R ver that are separate and apart from what you
saw in M. Fuller's PowerPoints?

A | don't.

Q I think the question | asked you about whet her
you'd boated in a streamthat had a general depth of
| ess than a foot on that day, | think | restricted that
to Arizona. Let ne open it up to your boating
experi ence nore generally, |Idaho, anywhere else. Do you
have experience boating creeks or streans in |less than a

f oot of water?

A Yes.
Q Wiere are those?
A The one that | recall nost vividly was a | ow

water on the Gla WIderness section in New Mexi co.
Q And what was the depth?
A The flow was 50 CFS and it was running pretty

nmuch si X i1 nches.

Q And whi ch one of your canoes did you take on
that trip?

A I was in the Discovery, the 16-foot.

Q So based on that experience, do you feel that

any streamor creek that has six inches is good enough
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for you to get up and down in a recreational boat?
A I would boat -- | would wi thout hesitation

boat in less water than that in a canoe.

Q And you woul d deemthat to be navi gabl e?
A Yes.
Q Ckay. That's all | have. Thank you.

CHAI RMVAN NOBLE: Thank you. We'Ill take a
break at this point for 15 m nutes.

(Recessed from10:09 a.m to 10:24 a.m)

CHAI RMAN NOBLE: M. Sparks, please proceed.

MR, SPARKS: Thank you, Menbers of the

Comm ssion, M. Chairnman.

CROSS- EXAM NATI ON
BY MR SPARKS:
Q M. Farner, it's nice to nmeet you. Thank you

for being here.

A Li kew se, sir.

Q I'"'man old boat builder fromthe M ssissippi
River. | used to be a young boat buil der though at one
time. And | just wanted to ask you a few questions

about your watercraft.

Can you hear ne all right?

A | can, sir.
Q I know | mght be nore easily understood if |
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coul d speak faster, but this is as fast as you can do
if English wasn't your first |anguage -- and ny first
| anguage was Rei ki which is the dial ect spoken, alleged
to be English, on the M ssissippi R ver where | grew up.
So trying to nake the conversion is difficult.
I just want to talk -- have you built any
boats or canoes?
A No, |'ve not.
Q Are you famliar -- just generally, | like for
t he Conm ssion to understand your view of how the canoe
takes water or uses water. And | just want to talk
about the paraneters of the craft that you're tal king
about .
For instance, the length of the craft is one
of the conmponents in terns of -- in determ ni ng how nuch

water it's going to take to float that boat, right?

A Length is one, yes.

Q And the width of the craft is another factor
correct?

A That's correct.

Q And t he shape of the bottomis another one of

the factors, correct?

A That's correct.

Q And then ultinately, the material out of which
it's made is another factor; is that correct?
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www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 597

A Coul d you explain what the shape -- is that in
relation to how nuch water the boat would draw?

Q Yes, at the nonent |'mtal king about that.

"1l tal k about maneuverability maybe separately.

A Under st andi ng t he question, | would say that
the material that the boat is made of really doesn't
contribute to the buoyancy or the draft of the boat.

Q So if the hull was nade out of cast iron, that

woul dn't nake any difference fromthere to canvas over

cedar ?

A Vel l, when you're getting into an extrene
situation with weight, | would say yeah, you're correct
wth that. But the difference between wood and pl asti c,

historic materials in regard to nodern, comonly used
materials to build them | would say the weight of the
materials is virtually indistinguishable.

Q Now | would like to go to the stable of canoes
or watercraft that you have. Do you call all the

wat ercraft that you have canoes?

A. I own round rubber rafts that are rowed. I
own cataraft which are rowed. | own canoes which are
paddl ed. | have infl atabl e kayaks which are paddl ed and

you sit on top, or scuppers which are plastic kayaks
which are paddled. So |I own a plethora of different
type of craft.
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Q So do you have a nunber in the book where

could call to rent one of those?

A You could rent one of mne, or I'd let you use
it. Yeah, those are readily rentable.
Q Wiat's the nature -- did you say a round

rubber raft?

A That woul d be the type of boat that you woul d
see that goes down the Grand Canyon. Not the big
bal oney boats, but a rowed raft.

Q So it has a rounded bow and stern?

A Sort of round. 1It's called a round boat

because the tubes are round.

Q Ch, | see.
A It's shaped rather elliptical, if you wll.
Q And both the bow and the stern are under

stress being inflated. The bow and the stern are both
rai sed, correct?

A They're rai sed by the shape of the materi al
they're built out of, and they are infl ated.

Q I just now want to take you to the Gla R ver

You said that you travel ed, went in one of your craft, |

believe you said it was the 14-foot -- no, the 16?
A Probably the 16.
Q 16-foot craft fromthe Gla WIlderness down to
wher e?
COASH & COASH, | NC. (602) 258-1440
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nat diff

599

Dwel lings, which is above Silver Cty right as the three

forks of the Gla cone together, and we boated

approximately 40 mles down to the small

community of Bl uff.

agricul tural

Q And so Bluff is one of the Gla River gages,
or do you know t hat?

A There is a gage at Bluff right at Mogoll on
Cr eek.

Q And what tinme of year was that then, spring?

A Mar ch.

Q Mar ch.

A Whi ch woul d be spring.

Q And so the snownelt in the Gla had started?

A Yes.

Q As you -- did you travel -- I'"msorry,
didn't catch this. But did you travel past Bluff or did
you take out at Bl uff?

A |' ve never boated the section which would be

the mddle Box which is below Bluff to the state |i ne.

So yes, the answer is we took out at Mogollon Creek

which is Bluff.

Q And what was the reason you took out at that
poi nt ?
A That was the length of time that we could take
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away fromwork to boat that reach.
Q And the cubic feet per second on that day in

the river by your testinmony was 52 cubic feet per

second?
A |'ve done it multiple tinmes. 52 was the
lowest. It was a | ow snowpack year, and |'ve boated it

up to 600 CFS on a hi gher snowpack year.

Q And are there any maj or side canyons coni ng
into the Gla in that particular stretch of water?

A Not hi ng maj or. There's springs and snal
creeks and streans.

Q Ckay. And then between diff in New Mexico
and after the Gla enters Arizona, what's the farthest

poi nt east in Arizona that you' ve put your canoe in?

A At the AOd Safford Bridge on H ghway 181
Q And is that bel ow Duncan?
A Duncan is -- yes, it would be bel ow Duncan.

Duncan woul d be over in Reach 1.

Q Ckay. So you now are using the references of
Reach 2 used by M. Fuller in his description?

A Correct.

Q And in Reach 2, at the Add Safford Bridge, how
far downstream did you go?

A |'ve gone down to the traditional take-out
which is just above the irrigation diversion dam at the
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head of Safford Vall ey.

Q Now, is that the San Jose Irrigation Dam or
the Brown Canal Irrigation Danf

A ' mnot certain.

Q Wien you get to that irrigati on dam whatever
the nane of it is, why do you take out there?

A Actual ly, the formal take-out is bel ow Bonita
Creek at a public campground downstream of the G | a Box
W derness, and that's the take-out because you can get
a vehicle to the river and it just nmakes it easier.
|'ve not boated all the way to the diversi on dam

Q And what time of year did you float that one?

A I've done it basically in the springtine,

anywhere from March into April.

Q Wiat is the nost recent tinme you' ve done that
stretch?

A Three years ago.

Q. Thr ee?

A Three years ago.

Q So if nmy math is okay, is it 1911 or --

A Ckay.

Q I nmean 20117

A That's fine.

Q Ckay. And do you recall -- when you take out
at Bonita Creek, did you observe any flow at Bonita
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Creek?

A Bonita Creek has always had a perennial flow
init.

Q And how about, did you pass Eagl e Creek?

A | did pass Eagl e Creek.

Q And how was that doi ng?

A The tines |1've been by it Eagle Creek has

al ways had sonme flowin it, but it's been a m nor

tributary.
Q And - -
A |'ve not seen it at fl ood.
Q Pardon ne. |'msorry.
A | have not seen it at fl ood.
Q And how about San Francisco River?
A San Franci sco punps a good bit of water in.

Q At any one of those locations, did you
experi ence rocks and pebbles built up in the stream
where those three streans cane into the Gl a?

A The San Franci sco conversion, it's pretty nuch
a gravel bar. No big hole, no big rapid. Bonita Creek
is about the sane. It's a gravel deposit, not rocky,
and Bonita Creek was the rockiest of themall but still
didn't nake any significant change to the G a.

Q Thi nki ng about the stretch of the river in
there, it's roughly, roughly running fromeast to west;
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is that --
A | would say that's the case, yes.
Q And all three of those streans are running

fromnorth to south into the river; is that right?

A Pretty nmuch so, yes.

Q Where's the location of the material, grave
and rocks that are deposited in the river at those
| ocati ons?

A They're pretty -- it changes the streamw de
| ook of the Gla R ver where those cone in, and the
river never | ooks the sane dependi ng on the events that
have happened in the recent past. Ws there a fl ood
event? There could be nore debris until the main stem
Gla flushes it downstream So it's constantly
changing. It's a dynamc river.

Q And the dynam c part of that river, are the
deposits typically piling the material up toward the
sout h shore of the channel ?

A No. It's pretty much just, it changes, it
sl ows the water down just upstream of the confl uence,
and then the velocity of the water increases as the
wat er shallows and it goes over those deposits; and then
downstream a short ways the river takes on its nornal
| ook.

Q And t hen how far downstream did you go in
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that, when you put in at the -- you said at the Ad
Safford Bridge?

A Add Safford Bridge, yes.

Q Yeah. How far downstream did you go?

A To just bel ow Bonita Creek.

Q And so from Bonita Creek -- oh, when you took

out on your trip through the Gla Box at the irrigation
di version, did you ook at the river below the diversion
danf

A You drive right across it to get back onto the
hi ghway goi ng back to Safford, so yes, |'ve seen that
river bottom

Q So you drive across the diversion danf

A No, you drive across the bridge about four

ml es downmstream of the diversi on dam

Q And what did the river |ook |ike where you
crossed it on the river -- on the bridge?
A Pretty low flow, pretty swanpy in nature, not

a lot of flow at that particul ar point.

Q And t hen where you take out at Bonita Creek,
can you observe any significant stretch of the river
downstream fromthere?

A Yes, you see the river continuing to fl ow on
towards the diversion dam

Q And | represent -- ny co-counsel, Julia
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Kol srud, and | represent the San Carl os Apache Tri be.

A Unh- huh.

Q And so |I'mgoing to ask sone question. |If you
want to take the Fifth Amendnent about that, that's
okay.

But | want to talk to you about -- you said
you didn't put your boat in and go from say, Thatcher

or Safford down to Coolidge Damon the Gla; is that

ri ght?
A No, |'ve not.
Q Ckay. And so | think I understood you to say

that you put your craft in, that you' ve floated the Gla
River fromthe base of Coolidge Damall the way to
Kel vi n?

A It was not actually at the base of the dam |
couldn't see the dam from where we put in.

Q Wiere did you put in?

A It was below the dam It was on, one tine we
put in we were |ucky enough to be on an expedition and
put in at the gate, down the | ock gate.

Q So on that occasion you did go in the gate and
down the canyon road into the Gla --

A Yes.

Q -- below the danf? And then how far bel ow t he
dam did you go that tine?
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A W went to the park in the Cty of Wnkel man.

Q No, | nean, where did you put the boat in at
that point? How far bel ow t he danf

A Ch, | couldn't see the dam so | couldn't tell
you how far down it was.

Q And you rely, | believe M. Horton asked you,
Conm ssi oner Horton asked you how you determ ned the
velocity of the water, and one of your references was to
t he gages on the river?

A That's correct.

Q And do you know what the gage on the river, on
the Gla R ver just below Coolidge Damwas on, let's
say, one of the events at the | owest flow?

A The | owest |'ve boated that was down around

t he 60 CFS nmar k.

Q So the 25 CFS wasn't one of your trips?

A Not on the Gl a.

Q Ckay. Around 60 CFS?

A Yes.

Q And you showed a recognition that the Coolidge

Dam stores water, and therefore, the flowis limted to
the rel eases from Coolidge Dam That's your

understanding, isn't it?

A Yes, Coolidge Damlimts the rel eases,
correct.
COASH & COASH, | NC. (602) 258-1440
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Q And have you traveled as far downstream as
Kel vi n?

A Yes, | have.

Q So that was after the San Pedro came in?

A Yes, it is.

Q And | believe one of your testinony is that

you' ve canoed that when the velocity of the water in
cubic feet, the volume of the water was 700 cubic feet

per second?

A Yes.

Q O hi gher?

A Yes.

Q Are you aware of the limtations of the

rel eases from Cool i dge Danf

A ' m not.

Q Do you know whether or not there's like a
437.5 cubic feet per second limt on the call?

A I don't have any idea if there were any
l[imts. 1've seen it in the sumertinme flow when
there's water, when the reservoir is at full pool where
they can safely store at that level. W've had it go
all the way to over 1,000 foot per cubic -- cubic foot
per second in the sumertime. Now, the things m ght
have changed between now and a few years back. That |I'm
not aware of.
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Q When was the trip where you saw it at 1,000
cubi c feet per second bel ow t he danf

A It was probably between eight and ten years
ago.

Q And | need to take you back up to Duncan

Where is the |ocation you put in just bel ow Duncan?

A It would have been the A d Safford Bridge on
H ghway 181.
Q Did you experience any geol ogi cal condition on

the river that woul d have restricted flow or brought the
flow up to a higher |evel?

A | don't understand the question.

Q Yeah, | don't blane you.

Did you experience any of the river show ng
bedrock in the river where you were floating
downst r eanf

A | didn't notice bedrock in the stream bottom
but there's certainly bedrock in areas that cone down
into the water fromthe shoreline.

Q When you're in the Box Canyon, G la Box, how
much shoreline is there on either side of the river
conpared to the canyon wal |l ?

A The Gla Box is really a msnonmer. Normal box
canyons you picture it wwth sheer cliffs that cone right
down to water's edge. The Gl a Box has probably, the
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floodplain is probably -- averages three-quarters of a
mle to a mle wde, and then sone areas are cliffed.

Ot her areas are sl oping, nountainous areas with ridges.
But it's pretty wide down there. 1It's not really narrow
in the Gl a Box.

Q ' mgoing to take you now back down bel ow
Cool i dge Dam and just above Needl e's Eye.

A Unh- huh.

Q Wiat is your experience with the type of water
and pool above Needle's Eye in the river, say the first
half mle of Needle' s Eye?

A It seens to be neandering river in the fact
that it's confined to the bottom of the canyon that it's
in and it's twisting and turning. The streanbed seens
to be nostly of an alluvial type with very few rocks in

it.

Q And the velocity of the water in that
| ocati on?
A It would be simlar to a noving sidewal k,

depending on flow. The higher the flow, the faster it
noves.
Q Then once you get to the eye of the needl e,

upstream on the eye of the needl e, what happens to the

vel ocity?
A The Needle's Eye is really a spectacul ar
COASH & COASH, | NC. (602) 258-1440
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pl ace. | encourage you to visit it sone day. It kind
of sl ows down and pools up at the head up above the
rapid, and then as it plunges over it, the velocity
increases as it nakes its way down through the rocks and
t he turns.

Q Can you, from your experience, distinguish the
rate of the volune of flow above versus while you're in
t he descent through the eye of the needl e?

A The fl ow above it m ght be somewhere around --
agai n depending on flow, higher flow would be higher
velocity. Average flow, | would say you m ght be noving
three or four mles an hour at the tops. As you're
descendi ng through the rapid, that m ght pick up to four
or five mles per hour.

Q I's there any neandering as you go through the
eye of the needl e?

A The Needle's Eye rapid is sort of an S-turn
rapid, and you're dodgi ng rocks and things of such
nature through that rapid. |It's about maybe a little

under a half mle long inits entirety.

Q Have you ever used a canvas canoe?

A. No, |'ve not.

Q What do you think --

A Can | retract? | have boated in a boat that

was advertised in Popular Mechanics in the '60s called a

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 611

Fol bot, and it was a netal frame wth kind of a vinyl
canvas skin on it. | have had occasi on.
Q So you could also use that as a | uggage rack

on top of your car, right?

A O a suitcase, sure.

Q That's the way it was adverti sed.

A Uh- huh.

Q What woul d you think woul d be the weaknesses,

if any, of a canoe made out of canvas, and not the
Fol bot ?

A |'ve got firsthand conversation with two
br ot hers who were paperhangers who built their own boat,
and they tried to navigate the Verde River wwth it. It
was wood frane with commercial vinyl wallcovering for

the skin, and they ended up wal king 20 m | es out.

Q Do you have any experience, anecdotal or
otherwi se -- see, that's one of the words | couldn't
possibly say. | also can't say "tire iron."

But anyway, any ot her experience wth canvas,

in fact, just regular duck canvas?
A Not in my experience, no.
Q I n your experience with boats, do you have any

insight into the vulnerability of such a skin on a

canoe?
A | could not say.
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MR. SPARKS: | think that's all | have,
M. Chairman. Thank you.
CHAI RVAN NOBLE: Thank you very nuch,
M. Sparks.
MR. SPARKS: Thank you for your tine.
CHAI RVAN NOBLE: |Is there soneone el se who
woul d |'i ke --
MR, SPARKS:. Oh, may |I? | have two nore here.
CHAI RVAN NOBLE: Yes, you may.
MR, SPARKS: Sorry.
BY MR SPARKS:

Q There are a couple of things that you said
about the Verde that were intriguing to ne. The first
one was, | thought you said that you canoed the Verde
fromits beginning, and then I don't know where you
st opped.

A Cenerally, the take-out that we have used is
Cl ar kdal e, Ari zona.

Q Ckay. Wiere did you put in, where did you put
ininto the Verde River?

A W put in at -- I'mnot certain of the nane of
t he ranch, but there's a ranch on the river left that's
on the river, left side as you' re | ooki ng downstream
It was the Three sonething Ranch. W had perm ssion to
cross the private |and and put in there, and we boated
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down to Perkinsville on that trip.

Q And did you experience the canal that cones
off of the Verde River up in that |ocation?

A There's a diversion in Perkinsville and
there's a diversion in just above d arkdal e.

Q And did you take the diversion route through
Perkinsville or down from Perkinsville?

A No, there's actually an active beaver dam at
t hat diversion, and we stayed in the river. At the tine
we went down, the water was not being diverted to the
field. It was going down the spillway of the beaver
dam

Q Do you know, because there's a beaver dam
there, there's probably also | ess water flow ng into
t hat di version?

A I think the beaver dam basically enhanced the
regular irrigation diversion dam But for sone reason,
there was no head on the diversion ditch. | think it
was downstream They didn't need the irrigation at that
time.

Q And then farther upstream on the Verde you
didn't go or you haven't gone?

A The Verde traditionally headwaters at Sullivan
Lake, and that has been dewatered in recent years due to
excessi ve groundwater punping. |'ve not -- |I've wal ked

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 614

down where Granite Creek enters it and down into the
spring where the Verde starts with about 22 CFS. No,
|'ve not boated that very upper reach.

Q So from Sullivan Lake, you haven't, that's in
the Chino Valley, right?

A Right, right at the end on the eastern edge of

Chi no Vall ey.

Q And you haven't boated that part?
A No.
Q And then where is the Sycanore Canyon conpar ed

to where you put in on your trip?

A Coul d you refer ne to which Sycanore Canyon
out of the three --

Q Well, Arizona has only one Sycanore Canyon
|"mreally sure of it.

A No, sir, the Verde has three. The only thing
they have in common is they enter fromriver left as
you' re | ooki ng downstream

Q Well, you know I was only spoofing you because
we' ve al ready tal ked about several. But anyway, the
Sycanore Canyon, that basically is another w | derness
ar ea.

A Ckay. The Sycanore Canyon that fl ows
downstream from Fl agstaff into the Verde?

Q Yes.
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A Ckay.

Q Did you put in bel ow Sycanore Canyon?

A No, we've al ways boat ed past Sycanore Canyon.
Q And where Sycanore Canyon cones in, is there

rocks and boul ders piled up there after storns, or do
you know?

A Not at Sycanore Canyon. Sycanore Canyon is a
rocky creek run, and at flash, it has potential to flash
a lot of rock out in the river. But that hasn't been
the case in the | ast few years.

Q Ckay. The other headwaters of the Verde that

MS. HERNBRODE: M. Sparks, | can assure you
if you don't scare himoff too much, M. Sparks, you
w il get a chance to question M. Farner on the Verde as
well. So |l don't -- |I'mnot stopping you. | just
want ed to nmake you aware.

MR. SPARKS: Well, since he brought up the
Verde here, |I'mgoing to ask himquesti ons about the
Ver de.

M5. HERNBRODE: AlIl right. That's fine.
That's fine.

MR. SPARKS: It's about boati ng.
BY MR SPARKS:

Q The ot her headwaters of the Verde is the upper
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East Verde. Have you canoed that?

A The East Verde is a tributary downstream of
the Verde. It has up to dass V water init. [|'ve
hi ked extensively on the East Verde. |'ve never had the

opportunity to boat it.
MR, SPARKS: That will do it. Thank you.
CHAI RMVAN NOBLE: Thank you, again, M. Sparks.
Who is going to go next? | see M. Helm
| ooki ng, M. Miurphy looking. | see M. MG nnis getting
alittle nervous.
MR MANNS: I1'Il let Tomgo ahead. I|I'm
just nice.

CHAI RMVAN NOBLE: M. Murphy, pl ease proceed.

CRCOSS- EXAM NATI ON
BY MR MJRPHY:
Q Good norning, M. Farner. M nane is Tom

Mur phy, and I'man attorney for the Gla R ver Indian

Conmuni ty.
A Pl easure.
Q How is it that you came to be a witness in

t hi s proceedi ng?

A |'ve been famliar wth the goings-on on this.
There was a round where a dear friend of mne sat in the
seat where I'msitting right now, and he becane unabl e
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to continue that. So | was drafted to take it on.

Q Was this through a particular group or just
i ndi vi dual friendship?

A ' mnot a nenber of any recreational boating
club at present.

Q Ckay. You're not engaged in any commerci al

busi ness related to your boating, right?

A No, sir.

Q And for you boating is purely recreationa
activity?

A | hunt and | fish and | boat for recreation.

Q And as recreational activity, you do this when

it's convenient for you, right?

A Sonetimes when the water is up, I'll nmake it
conveni ent for nyself.

Q That's nmy next question which is when it

conmes to boating, you want your trip to be successful,

right?

A Yeah, generally that's the desired outcone,
correct.

Q So you want to pick a tine of year when

there's water in the river, right?
A VWll, okay, I'Il go with that for the nonent.
Q Well, let ne ask you this. Before you go on a
trip, do you check anything online?
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A I*'m al ways online checking, checking river
flow, but if you said that you had a permt to go on
Grand Canyon tonorrow, | would not really say river fl ow
woul d be the limting paraneter of that.

Q What about for boating on the Gla? Wuld you
typically check USGS fl ows before you went?

A Yes.

Q And when you were answering M. Katz's
questi ons, when you were tal king about the CFS, was that
based upon what you saw in the USGS before you went on

t hose particular trips?

A Coul d you rephrase it a little bit?

Q Well, sure. You were giving estinmates of the
CFS --

A Uh- huh.

Q -- on various segnents of the river?

A Uh- huh.

Q You're not stopping during your boating trip

and neasuring the CFS?

A I know peopl e that do, but I'mnot that.

Q And so is that based on your eyeballing the
river, or is that based on what you see online through
USGS before you go?

A Well, there's sone places that have no gages,
SO you're pretty nuch going on rainfall and Kentucky
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w ndage and that kind of thing. But the gages are very
hel pful .
Q Wth regard to the Gla R ver, you've never

boat ed upstream have you?

A |' ve boated upstream but for short distances.
Q Li ke from where to where?
A It would be, oh, ny God, we m ssed the canp.

We need to go back up a half a mle.
Q I was | ooking at pictures online, and | think
it mght have been Needle's Eye, and | saw fol ks in

boats wearing helnmets. Do you ever do that?

A I own hel nets.

Q Wiy woul d you wear a hel met when you're
boati ng?

A The boater slang is it's what's known as a
brain bucket. It's simlar to riding a notorcycle.

Ei t her you choose to wear a hel net or you choose not

to.
Q Wiy woul d you choose to wear a hel net?
A Well, to avoid serious injury.
Q What woul d be the possi bl e causes of serious
injury?
A | npact with your head on sone hard object.
Q A rock?
A A rock could doit. A paddle could do it.
COASH & COASH, | NC. (602) 258-1440
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Q Now, you were asked sone general questions
about M. Fuller's PowerPoint presentations. You
weren't here yesterday or Monday when M. Fuller was

testifying, were you?

A. No, | was not.

Q And with regard to the work that he presented
in the PowerPoints, | nean, you didn't go -- and | want
to say -- check his work, did you?

A | woul d have no reason to, no.

Q Now, you nentioned on questioni ng about naybe

anecdotal reading of prehistoric natives. Do you recall
whi ch nati ves those were?

A It would have been the Hohokam it would have
been Sinagua; it woul d have been the Anasazi. Just the
nor mal prehistoric peoples that inhabited the desert
sout hwest .

Q What accounts are you aware of of any Hohokam
utilizing boats on the Gla R ver?

A " m not .

Q Ckay. Now, the canoe that you choose to use
the nost is made out of material that wasn't avail able
prior to Arizona statehood; would you agree with that?

A That's correct.

Q So we know the naterials are different in the
canoes now. Are the nmanufacturing processes used to
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make canoes different now than they were before
st at ehood?

A There's people constructing historic replicas
today that use the sane tools and build them by hand,
the sane as they were built prior to statehood. Mbodern
materi als use different nanufacturing techni ques
conpl etely.

Q And even a nobdern canoe nade out of wood
manuf act ured today, the actual nmanufacturing process for
putting that together is likely different than it was in
1912, right?

A According to the periodicals that | revi ewed,
there are men and wonen who take great pains to use
time-appropriate tools, tine-appropriate woods,
time-appropriate materials to replicate them exactly.

Q Sure. That's not what a commerci al canoe
manuf acturing conpany is going to do, right?

A | don't -- | can't speak to that. | don't

know t hei r process.

Q Now, Segnent 1, you tal ked about driving from
New Mexi co over -- along Segnent 1 back into Arizona,
ri ght?
A Bot h ways, yes.
Q Are you famliar with an area called Cosper's
Cr ossi ng?
COASH & COASH, | NC. (602) 258-1440
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A No, |'m not.

Q When you're driving along, | think it's
H ghway 75, and the river is there on your left if
you're coni ng back from New Mexico. | nean, there's a

fair amount of tinme when that portion of the river is

dry, right?

A | don't know.

Q Did you discuss this with M. Sparks, the
flows that are created in Segnent -- | think it's 4
which is Needle's Eye -- is that 4 or 5?2 4. Those

flows are created by the Coolidge Damrel eases, right?

A They're not created by it. They're controll ed
by it, yes.
Q VWll, if there were no rel eases fromthe dam

there would be no flow, right?

A If there were no dam there would be fl ow

Q Let's talk about that. |'mnot sure why
that's funny. But if there wasn't a dam the fl ows
m ght not be as consistent as they are now, right?

A The fl ow woul d be dependent on rainfall and
snowrel t, correct.

Q And one reason why that damis there is to

create nore consistent flows at various tines, right?

A. That flow s exclusive reason is for that
pur pose.
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Q You tal ked about one of your canoes handl i ng
wat er two i nches deep. How do you paddle in two inches
of water?

A It's easy. |I'min a noving river. The river
provides the velocity. |I'mjust using the paddle to

control the boat and keep it where it needs to be in the

current.
Q So you're just relying on the current?
A Wien I'mtraveling downstreamin the river,

that's correct.

Q Wiat if the current is not sufficient, what do
you do?

A Paddl e.

Q In two i nches of water?

A Sur e.

Q You' re paddling water or water and sand?

A Everything is fair.

MR. MJURPHY: | think that's all | have.
CHAI RMVAN NOBLE: Thank you very nuch.
M. MG nnis?

CROSS- EXAM NATI ON
BY MR MG NN S:
Q Mark McG nnis on behalf of the Salt R ver
Project, M. Farner.
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A Hi .

Q The good thing about going last is | don't
have very many questions. The bad thing is I'mgoing to
skip all around a bunch of different places.

A Let nme say thank you for the clean water you
allow me to drink everyday.

Q You' re wel cone.

How is it you cane to be here to testify
t oday?

A | was asked if | had any interest in hel ping
wth the navigability efforts that are goi ng on.

Q Who asked you?

A You know, that's kind of -- | think the crew

here pretty nuch asked ne.

Q You said you knew M. Fuller previously,
ri ght?
A Yes, |'ve known Jon for a nunber of years.
Q How | ong have you known hi nf
A Ch, | would say wthin ten years.
Q What ' s your association with hinf
A Boat er s.
Q Have you been on boat trips with M. Fuller?
A Yes.
Q Have you been on recent boat trips with
M. Fuller?
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Yes, one earlier this season.

' mnot sure | understood your testinony when

M. Katz was asking about whether you had boated on

Segment 7.

A

Q
reed boat
river?

A

o > O > O

A

Have you boated on Segnent 7?
| have not.
You said you were working on constructing a

made out of materials you found al ong the

Correct.

Whi ch river was that?

Wul d have been the Verde.

And how far along are you in that process?
It's about hal fway finished.

How much ti ne have you spent on it?

Ch, probably, without the driving tine,

probably five, six hours.

Q And when did you start working on that?

A Ch, | ast autumm.

Q Wiy did you decide to do that?

A Just to see if it could be done.

Q And so far you haven't been able to do it?

A No, |'ve not proven anything with it.

Q You tal ked sone about the draw or the draft of

your different canoes. Do you recall that testinony?

A Yes.
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Q If you said that your canoe has a draw of
three i nches, for exanple, does that nean that the
canoe, the bottom of the canoe never goes bel ow nore
than three inches below the top of the water?

A | woul d say generally that would be the
assunpti on.

Q So if you go over a beaver damli ke you said

you tal ked about, and then you land in the water --

A Unh- huh.
Q -- on the other side of the beaver dam the
bottom of the boat still stays within three inches of

the top of the water?

A The bottom of the boat is going to scrape over
the top of the beaver dam The front of the boat is
probably going to hit the bottomon the reentry. The
back of the boat is probably going to drag the beaver
dam al |l the way down.

Q So the bottom of the boat would actually go

nore than three i nches below the water, at | east at one

poi nt ?
A Sur e.
Q So just because it has a three-inch draw

doesn't nean it never goes nore than three inches bel ow
the top of the water?
A I think you've got that exactly right.
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Q And dependi ng what the event is that's causing
that, it could be different anount, nore than three
i nches bel ow the water, right?

A |'ve had the whol e boat under water before,
yeah, you're right.

Q If you go over a waterfall and you end on the
other side of the waterfall, you could go pretty far
down into the water, right?

A You could go all the way to the bottom right.

Q You tal ked sone about the potential for
recreational and commercial activities on the Gla. Do
you recall that testinony during --

A Yes, sir.

Q -- your direct? You need to let nme finish and
| need to let you finish, okay? O otherw se the court
reporter going to get real upset with us, okay?

You recall that testinony during your direct?

A One nore tine?

Q Ckay. You tal ked sonme during your direct
about potential for recreational and commrerci al

activities on the Gla R ver?

A Yes.

Q You recall that?

A Yes, | do.

Q Wiy is it that you think that those potentia
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A Ch, I'msure they do, are occurring sonewhat.
Like if | need a shuttle driver, 1'll | ook around
t hrough the | ocal phone book and see if | can find
sonebody or word of nmputh. | don't hear of a |ot of
outfitters that are -- on the other hand, | don't hear

of alot of outfitters who are offering services,
advertising services for expedition boating or shuttle
servi ces.

Q But you think there is additional untapped

potential for comrercial activities on the Gla River,

right?
A Yes.
Q And | think you already nentioned that there

are a lot of folks in rural areas that are
under enpl oyed?

A I woul d assune that, yes.

Q So those people woul d have incentive to

undert ake those commercial activities, wouldn't they?

A You woul d hope.
Q And that hasn't happened, in your opinion?
A It's happened in the past, but | don't think

it's happening at the potential that it could be.
Q You tal ked about owni ng sonme i nfl atabl es and
sone rubber rafts, right?
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A Yes.

Q Have you used any of those on the Gla R ver?
A Not on the Gl a.

Q Why not ?

A Never needed to. The canoe's al ways been

adequate. Let ne take that back. W did a 14-foot raft

and a cataraft down the Gl a Box section on one

occasi on.
Q How | ong ago was that?
A It would have been three years, if the

previous testinony was correct, it would have been 2011.

Q The | ast series of questions | have, | want to
talk to you about what you do on a typical trip, say to
the G| a Box.

A Uh- huh.

Q And if | ask you a question and you can't
describe it in terns of a typical trip, it depends on
the trip, please et ne know. Ckay?

A Ckay.

Q So you're going to boat on the Gla Box. It
sounds |i ke before you do that, you get on your conputer

and | ook on the Internet about what the fl ows are,

ri ght?
A What the potential flows are, correct.
Q Do you ever al so use your conmputer to get on
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the Internet to | ook at the weat her forecast?

A Al ways.

Q Anyt hi ng el se you use a conputer for before
you go?

A Ch, not really.

Q So you decide to go on a given day. How do

you get fromyour hone in Phoenix to t

he G|l a Box?

A A notori zed vehicl e.

Q What type of vehicle do you typically --

A A pickup truck, generally.

Q Is your boat in a trailer or is it in the
truck?

A It depends.

Q Do you own a trailer for your canoes?

A | own trailers for nmy business. | don't own a

trailer specifically for ny canoes, no.

Q So to get there you use eith
truck and a trailer?

A Yes.

Q What type of gear do you tak
on a typical day trip to the Gla Box?

A Day trip, you' d take |unch.
You m ght take ice, depending on the t

chest. That would be a day trip.

er a truck or a

e along with you

You' d take water.

ime of year, ice

Q You said sonetines you use a GPS?
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A Very -- | don't use one very nuch at all
Q You take a cell phone with you?
A Cenerally the cell phone is down in a

wat er pr oof cont ai ner, yes.

Q Any ot her el ectroni c equi pnent that you take
wth you for the trip?

A No.

Q You tal ked about the waterproof container and
you testified sone about that earlier. Wat kind of
wat er pr oof contai ners do you have for your gear?

A I have everything fromroll-up rubber dry bags

to mlitary surplus amop cans.

Q What are those nade out of?

A St eel .

Q How about the roll-up dry bags, what are those
made - -

A They' re nade out of various material s,

neoprene, different, different reinforced rubber
products.
Q You said at one point you had sonme sort of

boat repair kit you take?

A Yes, every boat | own has a repair kit.
Q And what's in that?
A The materials to fix the boat if it is
danaged.
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Q Is that a kit you purchased sonmewhere?
A Cenerally you purchase a basic kit and then

you add to it.

Q Any ot her accessories you take along wth
you?

A Usual | y, you know, you have w |l derness ethics
materials |li ke a groover, a fire pan, tent, just

basi cal | y canpi ng equi pnent .

Q How about cl ot hi ng, what kind of clothing do
you nornmally wear on those trips?

A It depends on the time of year. W go from
everything fromfull dry suits and fl eece down to

sandal s and shorts.

Q What does a full dry suit consist of?
A A full dry suit is generally made out of a
Gor-Tex material and it's waterproof. It has wat er proof

cuffs, neoprene cuffs. Keeps you dry.

Q How about f oot wear ?

A Footwear is generally, depending on the tine
of year, it could be fleece. It could be synthetic
socks. It could be neoprene. Shoes, they could be
sandal s.

Q Wien you take your inflatables on the trips

you have done in inflatables, do you have to take sone
ki nd of punp?
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A Yes.

Q Ckay. Wiat kind of punp do you typically
use?

A | own probably five or six different types of

punps. Sone are | ow capacity. Sone are high capacity.
It depends on the trip. Mst of the tine it's just a
| ow capacity punp for energencies.

Q Are those battery-operated, or do you need

sone sort of --

A No. No.

Q Do you need sonme sort of generator?

A No.

Q Do you take any sort of first-aid kit al ong

W th you?

A Ceneral ly, yes.
Q And what's involved with that?
A If you're boating the Grand Canyon, you have

to have a major first-aid kit, along wwth every boat has
to have a mnor first-aid kit. W generally take
sonewhere in between on our boating excursions.

Q Cbviously, if you' re going fromone place on
the river to another place, you have sone issues wth

your vehicle, correct?

A Yes.
Q How do you typically handle that?
COASH & COASH, | NC. (602) 258-1440
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A Usually | like to find sonebody who lives in
the area who is willing to drive ny truck to the put-in.
We unl oad. They take their truck, store it, and then
pi ck us up at the take-out.

Q It sounds |ike nost of your trips are private,
not involved with commercial outfitters?

A I've never been on a commercial trip.

MR McGANNS: Thank you. That's all | have.

CHAI RVAN NOBLE: Thank you, M. MG nnis.

MR. KATZ: | have just a few nore, if there
isn't any further cross.

CHAl RVAN NOBLE: M. Katz, please begin.

REDI RECT EXAM NATI ON
BY MR KATZ:
Q You were asked a whil e ago about whet her or
not you had ever transported any | unber, m ning
supplies, agricultural supplies, or other goods down the

segnents of the Gla R ver that you' ve boated, correct?

A That's correct.
Q And you haven't taken those types of supplies,
correct?
A | have not.
Q But there's no reason that if soneone wanted
to transport lunber -- if it could fit inside the hul
COASH & COASH, | NC. (602) 258-1440
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of a canoe -- mning supplies and agricultural supplies
in one of your boats if they want, or a boat simlar to
yours if they had wanted to do so?

A Sure, you coul d.

Q And it doesn't matter, again as we talked
earlier, whether or not you're transporting canping
supplies, food, |unmber, mning supplies, ag supplies,
you can | oad that boat to capacity, whatever it m ght
be, and not have a significant effect upon the draw of
the boat or the depth that it would sink, so to speak,
into the river?

A That's correct.

Q And you' ve indicated that draw of a wooden
canoe is simlar to that of a plastic canoe?

A Yes, it is.

Q And the wei ghts of the canoes nade of those
materials are substantially the sane?

A I would say that a wooden canoe would trend a
little heavier than a plastic canoe, a nodern plastic
canoe.

Q But if it had the same hull design as a nobdern
pl asti c canoe, would you expect the draw to be
significantly different?

A | don't think the weight rati o would change
the draft of the boat significantly at all.
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Q And in addition to being able to transport
m ni ng supplies and ot her types of goods, could you
transport a thousand pounds in your -- is it your 16 or
18-f oot boat, of furs, if that was your choice to do?

A It wouldn't matter what the material was. The
wei ght is the weight.

Q Based upon your experience in boating the Gla
Ri ver and the different segnents that you descri bed, do
you have a pretty good idea, based upon your
under st andi ng and experience on the river, of what
expected flows and depths woul d be at various tinmes of
t he year?

A I'"msorry. | spaced that one. Could you
repeat it?

Q Ckay. Based upon your boating experience on
the Gla R ver, do you have a pretty good idea or
under st andi ng of what expected flows and depths of the
river would be at any given tine of the year?

A As an average, you coul d make reasonabl e
expectati ons of what it would be.

Q And again, | think you already told us, but
you have boated in flows with a depth of a foot or |ess

at various portions of the Gla R ver, correct?

A That's correct.
Q I just wanted to show you a quick slide,
COASH & COASH, | NC. (602) 258-1440
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nunber 112 -- and | don't think we need to pull it up --

fromM. Fuller's boating presentation.

M5. HERNBRODE: | got it.
BY MR KATZ:
Q Ch. And we're | ooking at nodern recreational

boats. Wat we're |looking at on the left, an inflatable
boat that was built at or about 1855 and a nodern boat.
Does your inflatable boat resenble either of
these two in terns of its design or appearance?
A On the boats on the left or the boat on the

right? O both?

Q Bot h. Just conpare each
A. VWll, the Avon Redshank, the nobdern boat, is
li ke a 1960's era tender. It's a self-baler. It's

really not a river boat. The oarlocks are totally
insufficient. So | think that's not a good replica of a
nodern whitewater river raft design. But | did own a
Redshank, and |I've taken it down nunerous rivers
successfully. So |I guess the answer is yes.

Q And getting away fromthat, | don't have any
ot her questions about that slide 112 in the boating
presentation. But M. Sparks asked you about gravel
t hat occurs at the confluence of the San Franci sco and
Gla Rivers, correct?

A Correct.

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 638

Q And coul d you descri be that situation or
circunstance a little bit better for us?

A Wiat are you --

Q Wien we' re tal king about gravel, are we
t al ki ng about | arge rocks?

A No, but you're talking river run could be rock
fromabout a half inch screen size to three or four
i nches screen size.

Q And when you boated the area at or near the
confl uence of the San Francisco and Gla Rivers, has
your boat bottoned out into the gravel ?

A No.

Q And what were the nornmal flow depths at or
near that |ocation, if you can recall on your various
trips?

A The area i nmedi ately above the confl uence
was -- it slowed as it cane into the shall ower water and
it sort of backed up, so the velocity was such that it
was slower. As you hit the area of the confluence, the
gradi ent increased and the velocity increased as it ran
down the riffle, and at the bottomof the riffle, which
at the San Francisco it's nmaybe a hundred yard, the
riffle is a hundred yards or less. At the bottom of the
riffle, the depth of the river cane back.

Q And again, you're not bottom ng out even in a
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fully-1oaded canoe?

A | don't recall hitting one tine.

Q And what about Bonita Creek's confluence with
the Gla R ver?

A Bonita Creek is -- it has an upstream
di version, and it very seldomruns nuch. So it's really
a noni ssue.

Q So Bonita Creek, it's your understanding, is
bei ng diverted for agricultural purposes?

A Sone sort of a transfer into Black River.

Q And what about the San Franci sco, do you have
any know edge as to whether or not it is diverted or its
flowis dimnished --

A I woul d assune that the San Francisco is
diverted in New Mexico possibly and its reaches in
Arizona, but it still has current as it hits the G| a.

Q You were basically asked to -- | think you' ve

indicated that the Gla R ver is a dynamc river,

correct?
A Correct.
Q And it's dynamic in part because of seasonal

changes such as precipitation or dry seasons?

A That's correct.

Q But it is also dynamc, at l|least in part,
because of damm ng and di versi on which alter the nornal
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flow of the river, correct?

A Those do inpart change on it, that's correct.

Q And when we tal k about the river being
dynam c, that doesn't nean that it's erratic for boating
purposes within the prinmary or fl ow channel, does it?

A No. It doesn't.

Q But the surrounding floodplain mght vary
dependi ng on fl oods, droughts, vegetati on changes?

A It woul d, yes.

Q And when you tal k about the damcontrols the
flow of the water, it does so for agricultural purposes
W t hout nuch concern about boaters that m ght wsh to or
are using the river, correct?

A I would say that the agricultural demand
trunps everything el se.

Q And al so possi bly the demand for drinking

wat er or other individual uses other than boating the

river?

A One coul d assune.

Q And you nentioned -- we'll add a little bit
of -- we'll try to flush things out a little bit. But

what is a groover?

A It's a depository for human waste.

Q Ckay. A portable toilet, so to speak?

A Very portabl e.
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Q I have one nore question |I'm going to ask but
| just was asking ny colleagues if | had a senior nonent
that | needed to have refreshed.

But if | take you back to 1912 and have you in
your boat, but it's made out of wood rather than
pl astic, do you think that you woul d have had any
greater difficulty navigating Segnents 1 through 8, or 1
through 5 of the river than you currently have?

A Man, | could only wish for that. | think I
could boat all the way to Yuma.

Q And whet her or not there was usage of boats,
you can navigate certain segnents of that river today
W th substantially dimnished flows, correct?

A Correct.

Q And if we added all that water back in so
t here was no danmm ng and di version or no danm ng and
di version that significantly altered the flow of the
river in 1912, would you have any probl ens taking a boat
down that river, even if you had chosen not to do so?

A | don't see where you could have had any
problemw th it.

Q So even if there weren't historic accounts or
significant historic accounts of boating down the Gla
Ri ver prior to statehood, do you have any doubt that you
coul d have done it nost of the year through each and
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every one of the eight segnents?

A I not only have no doubt that you coul d have
done it, | have no doubt that prehistorics did do sone
river travel on that reach.

Q Thank you very nuch.

CHAI RMAN NOBLE: Anyone el se have questions
for M. Farnmer?

Thank you very nmuch, M. Farner, for being
here today. W appreciate the information that you've
gi ven us.

THE W TNESS: Thank you, M. Chairnan. Thank
you, Board.

CHAI RVAN NOBLE: M. Fuller, are you prepared
to be reexam ned by M. Sparks?

MR FULLER If | must.

MR. SPARKS: Can we have a short break here?

CHAI RVAN NOBLE: Sure, we can have a short
break. Boy, |'mglad you asked.

(Recessed from 11:22 a.m to 11:31 a.m)

CHAI RMVAN NOBLE: M. Sparks.

MR. SPARKS: Thank you, M. Chairnman.

CHAI RMVAN NOBLE: Before you junp in, please be
advised that we will break for lunch in about 15
m nut es.

MR. SPARKS: Gkay. Thank you.
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JONATHAN EDWARD FULLER,
called as a wtness on behalf of the State Land

Departnent, was exam ned and testified as foll ows:

CROSS- EXAM NATI ON
BY MR SPARKS:
Q Good norning, M. Fuller. M nane is Joe
Sparks, and with ne is co-counsel Julia Kol srud of our
firm and we represent the San Carl os Apache Tri be, and

in some instances it's referred to as the Apache Threat.

| don't nean to be threatening, because |'mnot. But in
the historical literature, sonetines it's referred to
t hat .

One of the things | wanted to clear up is |
apol ogi ze to you for yesterday because | handed you an
exhibit that | was trying to get through before the tine
bell rang, and it was a docunent that | ooked like this
on the front, and | gave you sort of an expanded version
of it so you could actually see it. And there's a
couple of things that | felt |Iike, a nunber of things
that | said and asked questions that were not
sufficiently courteous to you in the way | went about
it. I'musing the excuse as the press of tine. But in
any event, there's a couple things, one of which is this
docunent isn't your docunent, is it?
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A It is not.

Q And if you | ook at the docunent, it refers to
whi t ewat er boating rivers; is that correct?

A It is correct.

Q So it doesn't necessarily refer to boating on
river conditions that are not in the whitewater

condition; is that correct?

A It may not. [|I'mnot famliar with this
docunent .
Q So it doesn't -- it does not seemto purport

to represent river conditions in boating at any other
time of the year on the Gla R ver except for spring.
Do you agree with that?

A Are you saying that the docunent says that
it's only | ooking at boating during spring, or you're

saying that this docunent says you can only boat during

spring?
Q No, what I'"'mtrying to point out is it doesn't
say that -- it doesn't say when you can boat at all. It

just says, on that expanded sheet that | gave you, it
i ndi cates that spring is the period of tine on the Gla
Ri ver on all four segnents when whitewater woul d be
avai | abl e for whitewater boating and kayak woul d be the
ki nd of boat you would use at that tine.

A | see the season part that you're tal king

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 645

about. | don't see the kayak part.

Q That's partway down at the bottom of the page
where it has, on the left side has types of boat?

A Smal | craft-kayak, et cetera? | do see that
line right there. Until you provided this to ne
yesterday, | had never seen this. | don't know what the
context of the document is. | haven't read it in any
nore detail than | ooking at this.

Q And | realize that and that's one of the
things | felt like was not fair to you. And what I
wanted to point out to the Comm ssion is that it
doesn't purport to say when or how boating could occur

on the Gla R ver by any other neans. Do you agree with

t hat ?
A Like I say, I"'munfamliar with this docunent.
Q Ckay.
A And if you say that's what it says, | have no

basis to disagree or agree with that.
Q I wanted to clarify wth that.
MR, KATZ: Sorry to interrupt, but do we know
what exhi bit nunber this m ght be?
MR. BREEDLOVE: X023.
MR KATZ: Thank you.
BY MR SPARKS:
Q Anot her one of the things | wanted to talk to
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you about is | think you nentioned -- | need to
understand a little, a |lot better the part that you

pl ayed in the production of the report for the
navigability of the Gla, and unfortunately, | only have
the draft final report. | don't know why we woul d have
a draft final instead of a final, but that's what |

have.

But one of the things you said during your
testi nony was that when | asked what additional evidence
you had, the State Land Departnent, and | used the
pronoun "you," but | neant the State Land Depart nment,
offered up to the Comm ssion in this report as
addi ti onal evidence on the navigability of the segnents
of the Gla R ver; and your response was, well, we did

an extensive research into the other kinds of historical

references to the river. Do you recall that?

A More or | ess, yes.

Q Counting on the nore part than the | ess part
that, | think you said, were contenporary journals of
prior to and around the tine of statehood. |[|s that
fair?

A I only recall tal king about newspaper
articles.

Q In terns of the newspaper articles, are you

the one that did the research into the newspaper
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articles?

A Yes.

Q Do you consi der a newspaper article a prinary
source for purposes of historical witing?

A In this case, | considered it one of the few
sources of historical witing regardi ng boati ng accounts
in Arizona.

Q But in terms of a primary source, the witer
of the article would not be the observer of the event in
normal circumst ances?

A In sone cases, that's true. |In other cases,
not .

Q In the cases of newspaper articles that you
offered for evidence, do you recall of any newspaper
article where the witer of the newspaper article was
t he observer?

A Wul d you like to go through each of the
accounts and | ook at that?

Q l''msorry?

A Woul d you Ii ke to go through each of the
accounts and | ook at that?

Q I'"mjust asking if you recall anywhere the
aut hor was the prinmary observer?

A I think in order to answer that question |
need to page through the accounts for the Gla R ver
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Q I'"msorry, | could not hear you

A In order to answer that question correctly, |
believe | need to page through the accounts fromthe
Gla River.

Q Ckay. Because of the tine right now, | think
we're going to go on fromthat but we nay take you up on
it after [unch.

A My guess is that nost of the newspaper
articles were witten by newspapernen as opposed to the
boater, if that's what you nmean by the observer.

Q Well, by primary source, | nean the person
who -- | nean the person who actually experienced
what ever it was that was reported by the newspaper.

A So, for exanple, there was a newspaper account
in the Yuma area where they had fornerly | ogs were being
floated down the river, and now they had put in this

boomto coll ect those | ogs.

Q Yes.
A In your mnd, the observer in that case woul d
be the log rather than the person who is -- the reporter

who m ght have seen that happen?

Q No, that's a little bit too direct. Logs do
tal k, but you have to be drinking enough tequila to
under st and t hem

So |'mjust speaking now of, let's say, a
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human reporter of that experience of snaggi ng the | ogs
wth the boom

A So the reporter nmay have seen that boomin
action and reported on that, you would consider that to
be an observer.

Q But in that case, do you know whet her the
reporter saw it?

A No.

Q In terns of other reports, for instance, |
know you don't want to hear about the Patties anynore.
But the Pattie report, you said you didn't read that,
right?

A Not inits entirety, no. The diary, you're
speaking of, right?

Q The diary, yeah. Do you recall when the diary
was witten?

A Not the specific date, no.

Q Do you recall the date or the year in which
Pattie was claimng to have reported that trip, the trip

that he took with his son?

A Yeah, the diary is in evidence and it had the
date on it, so I'msorry, | just don't recall the
specific dates. | recall that the trappers were here in

the 1820s, in that tine frame, so --
Q And the reference that's later in the report
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that attributes to Pattie a statenent that he fl oated
from Safford down to Yuma on several occasi ons, do you
know what the date of that report was?

A No, | do not.

Q Do you know when Pattie was in Arizona

territory and when he left, or if he ever did?

A It was in the 1820s as | just answered.

Q In the what ?

A In the 1820s.

Q So you think he was here in the 1820s and | eft

in the 1820s?
A Yeah, it's in the report, and the exact dates

escape ne at this noment. They're in the record. |

could ook themup. |If you're really concerned about
t he exact dates, I'll take the tinme and dig that out.
Q All right. And then in terns of the other

hi storical docunentary references that are made, did you
followup to determine if the reporter who was obvi ously
not the party who observed the activity, did you
followup to see what kind of corroboration the reporter
used for the information in the newspaper report?

A ' mthinking nost of the reporters are | ong
deceased, so checking anything with them seens |ike a
difficult task. |In the accounts that we saw, we saw no
subsequent docunents that di scuss their corroboration.
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| assune that they used nornal reporting practices.

Q Yeah, | think you may have interpreted that a
little bit nore broadly. | was there, | nean, in 1825,
but there aren't that nmany people in the room who were.
But | was al so there when Noah built his ark. That's
the reason | said | was an old boat buil der.

But by corroboration, | nmeant that the
newspaper report referenced the corroborati ng sources
for the information in the report.

A Sone of the reports they include quotes from
the boater. In other reports they do not. It's stated
as a fact or as an account, it says so-and-so did this.
And that's howit's presented.

Q Now, | want to take you to the tests that
we're using in terns of navigability, and | believe that
yesterday we cane to understand that you use the
definition of navigability and Daniel Ball, but
ot herwi se, you were not famliar with the facts of the

case, and that's a fair statenent, isn't it?

A My testinony yesterday was that | didn't, as |
sat here, recall the details of that test. 1've read it
in the past. Wat | retained fromthat was this

definition of navigability that has since been
i ncorporated into the Arizona | egislation and we've been
using as a guideline. Oher specifics of the case have
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escaped ny mnd; sonme other facts have replaced themin
nmy short-term nenory.

Q Do you have your slide available up there so
that you can pull up slides that you've referenced

yest er day?

A Yes.

Q | had a hard tinme naking the transition from
the material that | had worked with to the ones you used
in your testinony here. But I'll do the best | can.

In the introduction, which is Page 5 of this

docunent right here, | think it would be?

A The boating presentation you' re asking ne
about ?

Q Vell, let's see.

A It says on the cover there. Boating in
Ari zona.

Q I"mvisually challenged, so it may be repeated
t here.

A Now you're | ooking at the Gla River

present ati on.
Q Ckay. Can you see what |'ve witten on the

back side of ny tie here in terns of the | abel ?

A Yeah, you nentioned that you were trying to be
bri ef today.
Q Ckay. There you go. Thank you.
COASH & COASH, | NC. (602) 258-1440
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Wul d you mnd going to the part that refers
to navigability, and just at the beginning on page, a

page that doesn't seemto have a page nunber, but |

think it turns out to be 7. |Its topic is Term nol ogy?
A ' mthere.
Q And | think in order to assist the Conm ssion,

you tried to provide sone basic informati on on
definitions that would be used both in the
interpretati on of the | anguage of Daniel Ball and the
Arizona statute, and then also in hel ping them
under st and what you were tal king about; is that fair?

A That's fair.

Q And one of those terns, the first one out
there i s floodplain, and you provided a fl oodpl ain
definition; you indicated that there really wasn't a

statutory definition for fl oodplain, correct?

A. No, that's incorrect.
Q It's not correct?
A. There is no definition for the term

"floodplain"” in the navigability | egislation, but the
first bullet there is froma different section of the
Ari zona Revi sed Stat utes.

Q l"msorry, | can't hear you

A The first bullet there, the definition is from
ARS 48-3601. So that is part of the statutes. [If you,
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by statutes you nean the navigability of |egislation, or
just the Arizona Revised Statutes in general

Q So for your purposes, you think that ARS
48- 3601, the part that you quoted there is a definition
of fl oodpl ai n?

A It is a definition of fl oodplain.

Q Ckay. That's helpful. And so you went on to
explain that the fl oodplain includes a |ow fl ow or nmain
channel that is ordinarily inundated and el evated areas
that are |l ess frequently inundated, right?

A That's correct.

Q So interns of the -- are you famliar wth
the term "high water mark"?

A Yes, | am

Q Does a fl ood, the edge of the floodplain on
either side of a river coincide with the high water
mar k?

A Are you speaking of the ordinary high water

mar k, or are you just tal king about high water marks in

general ?
Q H gh water nmarks in general
A There are high water marks, are sinmply

i ndi cati ons of previous elevation of waters. So the
hi gh water mark on a particular stream m ght not be a
flood. It could be sonething |ower than that. High
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water mark is just a physical indication of the |ast, of
a previous elevation of the water surface. There's an
ordi nary high water mark which has a different
connot ati on.

Q And what is the difference -- what's the
connotati on of the ordinary high water mark?

A Ordinary high water mark has basically three
primary characteristics. One is that there's sonme sort
of topographic change. So a bank, if you will, along
the stream bottom or sone sort of flat surface and
there's a topographic break. There's a change in the
character of the soils fromstreanbed materials to nore
upl and soils where you have accunul ati on of fines, sone
change in the character fromthe streanbed areas to the
upl and area, and also a change in the vegetation from
aquatic or no species to nore upland speci es.

Q In terns of the floodplain, aren't there overt
i ndi cations of the edge of the fl oodplain, also?

A The floodplain -- yes, there are overt -- ['II
answer that as sinply | can. Yes, there are indications
of the edge of the floodplain.

Q So for purposes of navigability, which are you
referring to in terns of the | and over which the State
is claimng owership if the streamis found navi gabl e?

A If the streamis found navigable in Arizona,
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the claimgoes up to the ordinary high water marKk.

Q And is the ordinary high water mark sonethi ng
that is governed by the frequency of floods and the
intensity of then?

A Ordinary high water mark is defined, as | just
explained, it's not tied to a specific frequency of
flow

Q So it mght include a 10, 000-year
preci pitati on event or a 100-year precipitation event?

A Wll, it wouldn't be tied to precipitation
events. It would be runoff events, and it would be
unlikely to include a 10, 000-year event. That woul d be
typically much greater than the ordinary hi gh water
mar k. | woul d suggest a 10, 000-year event is not
ordinary at all.

Q So the flood that nay occur on, say, on the
statistical frequency of a thousand-year interval,
you' re saying that the inundation caused by such a fl ood
woul d not, which may include the fl oodplain, but would
not include the high water mark?

A A thousand - -

Q | neant -- pardon ne, let ne restate that.

Let's say a precipitation event on the Gla
Ri ver that statistically nay occur only at an interval
of a thousand years woul d include the ordi nary high
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water mark, but it nay al so include the edge, outer edge
of the fl oodpl ai n?

A A thousand-year event would very likely
i nundat e and overwhel mthe area where the ordinary high
wat er mark was pre-flood and woul d extend well out into
pretty much any fl oodplain that you coul d defi ne.

Q And t hose precipitation events, do you know
how they are categorized in terns of frequency and
i kel i hood?

A Precipitation events? O are you talking
about runoff events? Precipitation is rain.

Q Well, let nme just include precipitation events
whi ch i ncludes snow and, therefore, also runoff from
snowrel t and ot her nonfrozen precipitation.

A Correct. So the distinction -- I'mnot trying
to nmake a distinction between rainfall and snow.

Cbvi ously, they're both forns of precipitation. |'m
trying to distinguish whether you want to know about

stuff falling out of the sky or stuff running along the

ground.
Q ' mtal king about when it starts running on
t he ground.
A Ckay. So we're tal king about runoff events.
Q And in fact, if there's a herd of bl ackbirds

flying over and they have a precipitation event, go
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ahead and include that.

A Fair enough. So for runoff, how they're
categorized in terns of frequency? That was your
questi on?

Q Yes, sir

A So they're generally -- it's a statistical
measure and that -- how are they categorized? |'m not
exactly sure what you nean by categorized. |'mjust
going to take a stab at it to nove ourselves al ong here.
And they're typically categorized by frequency, often by
a termcalled return periods. You' ve been speaking of
1, 000-year flood. You can speak of 100-year flood, a
two-year flood. Each of those has a specific
statistical chance of being equalled or exceeded in any
gi ven year. That's how they're categorized.

There are other fol ks that use categorizations
in terms of nega floods, ordinary floods, annual fl oods.
There are different descriptors and categories that
coul d be used.

Q In terns, let's take a 100-year precipitation
event and the runoff that's related to it. It doesn't
nmean that it only happens once in a hundred years, does
it?

A No, as | just said, a 100-year event is nore
correctly termed a one percent chance event, and that
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means it has a one percent chance of being equalled or
exceeded i n any given year.
Q And it's sort of |ike throwi ng dice. You

could actually throw snake eyes five tines in a row,

right?
A You coul d.
Q And you coul d have hundred-year flood events

every two days for a while, couldn't you?

A You could certainly have a hundred-year fl ood
in sequential years.

Q You could have themin sequential nonths,

couldn't you?

A You coul d.
Q O sequential weeks?
A Dependi ng on the river and the duration of the

event, it's possible --
Q Next | would like to go to the --
CHAI RMVAN NOBLE: M. Sparks, could we break
for lunch now?
MR. SPARKS: M. Chairman, |'m confident that
you're in charge and we'll do whatever you say.
CHAI RVAN NOBLE: | didn't nean to interrupt.
MR, SPARKS: That's okay.
CHAI RVAN NOBLE: We'll break for |unch now.
We'll try for 1:15.
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(Recessed from 12:00 a.m to 1:15 p.m)
CHAI RMVAN NOBLE: M. Sparks, you're back on
BY MR SPARKS:
Q M. Chai rman, Menbers of the Conmm ssion,
M. Fuller, would you please turn to in your navigable
Power Poi nt to slide nunber 18.
MR, SPARKS: |'m |l ooking for the one that
gi ves commbn channel patterns. There you go, that one.
Whi ch one is that one?
M5. KOLSRUD: 16.
MR SPARKS: 16.
BY MR SPARKS:
Q First of all, where on the Gla R ver are
these two pictures taken?
A As | nentioned in ny testinony on Monday,
nei t her of these pictures are in Arizona.
Q Ckay. So they're just exanples of the two
ki nds of channels that you were tal king about?
A That's correct.
Q Looki ng at the braided channel on the left,

are you famliar with the kinds of nodifications that,

660

for instance, the Corps of Engi neers does on sone rivers

to provide for a navigation channel in a river such as

this one?
A | understand the concept, yes.
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Q What are sone of the physical techni ques that

they use to create a reliable navigation channel ?

A Dr edgi ng woul d be the primary one.
Q And what are sone of the other ones?
A Dans, so that they're going to hold back water

and release it at certain rates. Construction of |evees
woul d be anot her.

Q And | evees is to confine the spread of the
water to a nore narrow exanple than you m ght see there?

A Yeah, but typically that's used nore for flood
control than creating navigable channels, but it can be
done t hat way.

Q When you confine, for instance, wth | evees,
the spread of the river, what does that do to the water

levels in the river generally?

A I ncreases it.

Q I ncreases t he depth?

A Yes.

Q How about jetties, are you famliar with
t hose?

A I am

Q And what do the jetties do?

A They're generally used to prevent | ateral

erosion of the stream to point the main channel in a
particul ar area.
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Q So if you create jetties into the river, for
i nstance, on both sides, you can direct the flowto a
preferred | ocation for channel maintenance?

A You can, yeah.

Q And are you famliar with a navigationa
barriers in the river to raise the water |level to a
certain level froma navigation pool above?

A Are you tal king about | ocks?

Q Not yet, but I'mgoing to get there.

A Ckay.

Q Are you famliar with the navigation dans
where -- or you mght say navigation -- water barriers
that raise the | evel in general of the pool above the
danf

A Yes.

Q And then the way navigation is used there is

662

they usually prepare a series of |ocks, and what do the

| ocks do?

A A boat goes into the lock area. It's like a
wat er el evator for boats, if you will.

Q And so you can go froma higher elevation to

| oner one or |ower to higher one?

A Correct.

Q By use of the | ocks?

A Yes.
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Q Are you famliar with the St. Lawence Seaway?
A Alittle bit.
Q Somebody asked you about the N agara Falls, |

t hink that m ght have been M. Katz, but he's from
Chicago, and I'mjust not sure that he sawit. But one
of the things |I'm confident he has seen is ocean-goi ng
vessels in the area of Chicago and the G eat Lakes. Do
you have any idea how t he ocean-goi ng vessels woul d have
gotten there?

A Yeah, they cane up the St. Law ence Seaway,
the G eat Lakes. There's different channels that go
bet ween the G eat Lakes. That's ny general
under st andi ng of that.

Q And so in aid of navigation, they created
actually a series of locks to either raise or |ower the
wat er for vessels a step at a tine so they could nake
access to the Geat Lakes and al so reenter the seaway

bel ow t hose el evations and neke it into the Atl anti c,

right?
A Seens |i ke a reasonabl e expl anati on.
Q And in terns of the statute that we are

interpreting here, one of the references to
navigability, and I'mlooking at, | think, Exhibit 2 of
your presentation. Could you pull that up? And

navi gabl e wat ercourse neans a watercourse that was in
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exi stence on February 14, 1912. |1'm sure you're aware
of that, but that's the date we're tal king about. And

then it's followed by a comma and a conjunction and

says, "and at that tinme was used."” Are you follow ng
nme?

A Yes, | am

Q "Or was susceptible to being used.” Do you
see that?

A | still see it, yes.

Q "In its ordinary and natural condition as a

hi ghway for comerce.”

Have you considered the possibility that that
| anguage actually neans sonething, that at that tine, at
that tinme on February 14, 1912, that the river was
actually susceptible to conmerce?

A You're saying the intent of this |egislation
and the court cases behind it are to limt the condition
of navigability to that particul ar date?

Q I'"masking you if this is a statute -- not the
case -- but what |I'masking you is did you consider that
t hose words and that statute nmeant what they said,
nanely, on February 14, 1912, the river was either
navi gat ed or suscepti ble of navigation at that tinme.

Did you consider that?
A Dd we consider it? Sure, we considered that.
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Q And you decided at that tine didn't nean at
that tinme?

A The original reports, all of the information
we provided was parsed into the period leading up to
st at ehood, for the period of statehood, and the period
afterwards so that all three conditions would be
addressed |long-term So yes, we did consider that, and
we parsed the information out that way. W al so note
t hat the next paragraph, sentence, clause says "ordinary
and natural condition."

Q Ckay. And then after "it was susceptible to

bei ng used," there's another clause that said "in its

ordinary and natural condition."™ See that?
A Yes, | do.
Q Have you consi dered whet her or not that

| anguage actually nmeans without nodifying the river to
aid in navigation, such as building detention dans,
| ocks and jetties and di kes along the river wthout
nodi fi cati on?

A No, that's not what | understand that to
nmean.

Q No, | asked you if you considered the
possibility that that's what it neant.

A You're asking ne if | considered that this
particul ar cl ause neant that what the statute was trying

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 666

to get at, irrespective of any cases, et cetera, court
deci sions, neant that ordinary and natural neant, not
ordi nary and not natural neant man-nade nodifications to
the river channel to inprove navigation?

Q Wll, let ne see if | can state it a little
bit nore clearly, and that is, the river in the
condition on that day, w thout nodification by | evees or
di kes or canals, would have been navigable in fact?

A I didn't understand that to be what ordinary
and natural neant, so --

Q Well, you can keep addi ng those words, if you
would, but I"'mtrying to get to a different part of it.

' masking you if you considered the
possibility that ordinary and natural condition on that
date neant that the river could be used for navigation
for trade and comerce on that day in that condition
W t hout any subsequent nodification of the river to
enhance its ability to carry navigation for trade and
conmer ce”?

A Ckay. Wll, again, there were a | ot of
cl auses there in your question. So yes, we consi dered
the river in its condition on February 14, 1912. Yes,
we considered it in the condition that it actually
existed at that tine. W certainly considered whet her
or not there were human nodifications or not to the
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channel. Those conditions, yes, were all considered.

Q Ckay. Now, in the part of the question we
haven't gotten to apparently yet is what if you and I
got together and said, you know what, we can make this
river navigable if we sinply put up sonme dikes in
certain locations to keep the river from spreadi ng out.
Put in sonme jetties to concentrate the water in the
channel that we want to maintain for navigation. And we
can mai ntain, you know, 40 mles of the river channel
that way. And if we put in a detention dam partway down
and a series of |ocks, nmaybe two, we can deal with
anot her 30 feet of the river decline. And fromthat
poi nt on, we can naeke it another 60 m | es down the
river. And we said, okay, well, we can do that. W can
make this river navigable. So how does that fit with
ordi nary and natural condition on that date?

A I don't think that would be the ordinary and
natural condition on that date.

Q D d you consider that that phrase was a phrase
to prevent the kind of construction that | just nade of
t hat | anguage?

A That that phrase is oriented at preventing
that kind of construction on navigable rivers?

Q Preventing the interpretation of that |anguage
to prevent that kind of construction in ternms of the
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interpretation of navigability?

A No, | guess | did not consider that the way
you're phrasing it, which to be honest, is alittle
confusing. But as | understand what you're asking ne,
no, we did not consider that particular condition.

Q So, if that condition neant prospectively, you
cannot use prospective nodifications in the future that
can actually make this river navigable in determ ning on
t hat day whether it was navi gable for statehood, for
title?

A My under standing of the thing that | think
you' re asking ne about is that affects comerce cl ause
navigability and not title navigability.

Q I'"mtal king about title. |[|'malso talking
about commerce.

A Well, we're doing our study with respect to
title navigability, and 1'l|l be conpletely upfront with
you here, arguing the nuances between the different
types of navigability is not what | came prepared to do
today. That's better left to the attorneys and the
courts.

Q Vell, what |'"'mtrying to do is understand as
an expert, you're a geologist. You' re an engi neer.
You're a hydrol ogist, and you're versed in the history
of this and other rivers. D d you consider -- and |
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think the answer was no -- the prospective application
of that | anguage, ordinary and natural condition?

A We did not consider a river condition that
coul d be i nproved.

Q Now, this is just a corollary fromthat. But
if we pull back up the -- Item 16, | think it is, again.
The picture of the two channel s.

If you and | got together and said, you know
what we could do here? W could get a navigation canal
here, and this valley, these two vall eys, assunm ng, are
al l uvium and di gable, and we dig water out upstream here
and we could get an 80-mle run on a canal if we just
dug the canal up above the floodplain and diverted the
water in at that | ocation and we'd have a straight |ine
like the Erie Canal all the way to the bay. Wat do you
t hink about that? D d you think that would be a
prospective nodification?

A VWell, one, it's irrelevant to the Gla R ver.
| can't think of any case --

Q Look, your objection for rel evancy, your
| awyer can make those. |'m asking you just to answer
t he questi on.

A I'"'mhere to testify about the navigability of
the Gla Rver. That's the nature of ny presence. |'m
really not the person to argue wth you about these
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conditions that you're proposing. So no, we did not
consi der whet her somewhere on the Gla R ver you could
have built a canal and whet her that woul d have been
navi gable or not. That condition doesn't exist, so no,
we didn't consider it.

Q Ckay. Now, are you aware of whet her any of
the historical materials that you provided for the
record tal ks about whether a canal coul d have been
devel oped in the upper Gla to serve parts of the area
bel ow downstream on the G 1 a?

A There may be sonething in the record that
tal ks about that, but it was irrelevant to the kinds of
things that | was considering.

Q | don't know, | think this would be slide 25
in your navigability.

I want to go back to the previous topic for
one nore questi on.

You went through several efforts to define the
critical terns, as | see it, those terns you felt were
critical and the definition under the statutes. |
didn't see an explanation by you in your PowerPoint that

defi ned what "at that tine" neant?

A "At that tinme"? You' re correct, you did not
see that.
Q And do you have an understandi ng or sonethi ng
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that underlies the rest of your testinony about what "at
that tinme" neant?

A Again, | think that's sonething that is nore
up to the courts to make the final decision on. M
under st andi ng of that was that sone of you attorneys
were arguing for that particul ar date, that one day of
st at ehood, and others were arguing for a broader period
of time as of the time of statehood. So we provided
information for both conditions. Personally, it seens
nore likely if we're tal king about ordi nary and natural
condition that tolimt it to one day woul d not
necessarily be representative. So you would need to
| ook at sonething broader in order to get the context of
what ordinary neant. And also you're talking about
vari ati ons over the course of a year so clearly it's
br oader than a single day.

Q Br oader than a single day, but what about
substantially in that period of tine, say wwthin a
f our-year w ndow?

A Il think it would -- that m ght be a reasonabl e
place to start. | think you would al so want to | ook at
the specifics of this particular river and that
particular tine. Was it a period of unusual drought?
Was it a period of unusual flooding? Was it ordinary
and was it natural ?
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Q Then in determ ni ng about what you were goi ng
to present to the Conm ssion about ordinary and natural,
you felt |like you needed to go to a tine before
relatively contenporary historical diversions fromthe
river; is that right?

A Yes.

Q And how far back in tinme did you feel |ike you
needed to go in order to pick up and anal yze what was
likely the condition of the river in its ordinary and
natural condition?

A Vell, | think in sone respects you don't
actually need to go back in tine at all. You just need
to determ ne what the flow rates woul d have been prior
to the time when they were no | onger natural flow rates.
From t he hydrol ogy standpoint, you do the
reconstructions that you' re going to hear about in the
rest of the week, |I'msure. Yeah, you devel op that
hydrol ogy and that's irrespective of a particul ar date.

In terns of identifying a point fromthe
channel itself, there are a nunber of different ways to
do that. | think you'll hear about some of those. It's
al so a discussion that centers around what the nature of
t he changes have been since statehood, since nore recent
man- made di sturbances have been in the channel. So |
woul d argue that there is not a specific date that you
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need to ook at. You're |ooking at a range of things,
conditions that depict the ordinary and natural
condi tion.

Q So did -- for any particular location on the
river -- you pick a particular date and then try to
reconstruct the condition of the river on that date for
that | ocation?

A No particul ar date, no.

Q Did you pick a date -- now |I'm going to speak
now to Segnment 3 and the Cal va gage. For the Cal va gage
and the location, did you pick a particular date in
prior history when you tried to reconstruct the river at

that point for that purpose?

A No. Not a particular date for any place on
the river.

Q And for no place on the river?

A That's correct.

Q Woul d you turn to, | believe it's slide 25,

pl ease? The first statenent there is for the Gla

Ri ver, what are you doing? It says ordinary and natural
condition. You say for the Gla R ver, identify the
maj or change to the river system and then, and for you

t hat was changes that caused a reduction in flow, right?

A Yes.
Q D d you al so consider conditions that nay have
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caused a geological shift in the elevation of the river?
A No. Well, theoretically yes, but |I'm unaware
of any geologic shifts in the river.
Q Are you aware of an earthquake -- and you know

where the Artesia area is in the upper Gl a?

A That place nane doesn't nean anything to ne,
but if you pointed on a map, | can tell you.
Q Are you aware of any earthquake that changed

t he production of water fromsprings in the upper Gl a?

A In the 1890s, | believe it was, was the Aqua
Prieta quake. It was just over the border in Mexico
that had that kind of inpact in southern Arizona.

Q But specifically on the Gla, you re not aware
of the effects, if any?

A No.

Q Ckay. And then your statenent says sol ution,
add back in the lost flow, right?

A Yes, it does.

Q And yesterday | tried to figure out how you

deci ded how nmuch to add back in and where you decided to

add it. And I didn't have very much luck -- well, | got
answers, | just didn't understand what they were. So
being the slow kid that | am ['lIl try to be very
specific.

At the Calva gage on the Gla R ver in Segnent
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3, did you add back in water at that gage to reproduce
what you consider to be the ordinary and natural
condition of the river prior to statehood?

A As |'ve testified to a nunber of times now, ny
approach was to use the nodern gage record as an
absolute mnimum There are other experts here that
have done cal cul ations to add back in the flow, if you
wll, to conpute what the ordinary and natural fl ow
rates were. |'musing those experts' data sets. Those
nunbers are uniformy higher than the nunbers that |
used.

Q So let me --

A So where they add that back in is at the
gages. Those gages are representative of the fl ow over
br oader segments of the river

Q Wuld you turn to slide 26, please. Up there
it says, the relevance of the hydrol ogi c data provided,

and the first bullet is gage record underesti mates the

natural flowrates. |Is that your statenent?
A Yes, it is.
Q On what authority do you nake that statenent?
A By sinply conparing the nunbers.
Q Conpari ng what nunbers?
A The | ong-term gage records as |'ve nentioned,
they have nedian flowrates. |If | conpare those to the
COASH & COASH, | NC. (602) 258-1440
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estimates of pre-devel opnent or pre-depletion flow
rates, the gage record nunbers are snaller than the
pre-devel opment esti mates nade by ot hers.

Q So it's not -- you clearly don't know what the
pre-devel opment flows were, in fact, do you?

A The estimates that were made, I'mrelying on
the estimates that others have made. | can tell you

that I do know for a fact that if you take water out of

the river, it will deplete the flow and the di scharges
wll be |lower. There's no argunment about that.
Q Doesn't that depend on whether you take it out

and put it back in or not?

A Clearly, if you take it out, use none of it,
and put it right back in, it wll be the sane.

Q So if you use for the water wheel, take it
out, run the water wheel, it goes back, it doesn't

deplete the flow, does it?
A I will grant you, for all of the water wheels

that existed on the Gla R ver, that would be a true

st at ement .
Q Do you know whet her there was one at San
Carl 0s?
A If it's not changing the flow rate, it doesn't

make a difference.
Q Then the gage record underestimates the
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natural flowrates. Are you famliar wth the USGS
rati ng techni ques on their gages?

A Yes.

Q And so do you recogni ze the fact that gages
have a range of error in thenf

A | certainly do.

Q And the range of error on a gage is consi dered

hi ghly accurate for USGS is what?

A Above five percent.

Q So that can be five percent nore?

A Pl us or m nus.

Q O mnus. And what is the range of gages

before they decide they need to get another one and put
it in there?

A Wiat is the range of gages?

Q The range, in other words, of accuracy. |If
you' ve got one that's rangi ng 50 percent, plus or m nus,
is that tine to replace the gage or what?

A "' mnot sure that would be part of the factor
in replacing a gage. It would be many ot her factors.
Usually the river decides for you or property owners.
Gages are typically either, you know, excellent, good,
or poor. And there are different percentage rates of
accuracy. But USGS streamflow data is the best there
is. There's not really another game in town.
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Q So in terns of your statenent, gages, gage
record underestinates the natural flowrates; it m ght
al so overestimate it, may it not?

A No.

Q Not - -

A No.

Q Not possi bl e?

A Not very likely at all. Not within a
reasonabl e scientific probability.

Q Well, within the range of accuracy, if the
range is plus or mnus five percent, it seens like it's

just as likely to be nore or | ess than exactly

accurate --
A The only way you would ever get to know
t hat --
Q -- by five percent on either direction. And

one side is overestimating it, right?

A The only way you'd have to know to nake that
kind of a judgnment of a conparison would be to use the
gage data itself. So you've already contam nated your
anal ysi s.

So if you take -- the sinplest way to do this
is just use common sense. Forget all the gage stuff and
just say, if | take river water out of the river, it's
going to have lower flow. |If I'mlooking at an estimate
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that's based on the flow wth the water out of the
river, it's going to be lower than what it was in its
natural condition. That's just connmbn sense.

Q I"mreferring to the gage itself. It says,
your statenent says, gage records underestinates the
natural flow rates. Now, it also can overestimate the
natural flow rates, no?

A It underestinates relative to the ordinary and
natural condition.

Q You' re tal king about sone previous tinme in
hi story then, not the day, not the day that it's
measuri ng?

A O course.

Q So the day it's neasuring, it can
underesti mate or overestinate the flow of the river, the
natural flow of the river that date, right?

A Ckay. | m sunderstood your question. |
t hought we were tal king about sonething el se.

Yeah, on a given day, yeah, you can have a | ow
estimate or a high estinmate.

Q And if it typically -- maybe that gage
overstates all the tinme by five percent; it's
overstating the natural flow of the river, isn't it?

A | suppose that's possible, but the USGS is
pretty rigorous about trying to eval uate those kind of
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conditions. They go out and they field check the data,
they create those rating curves. They do their best to
el imnate those kinds of conditions.

Q | agree with that. |[|'mtalking about the
functional fact. And the fact is, they can overestimate
t he natural flow?

A Theoretically possible that coul d happen on a
gi ven day, yes. Wat you're tal king about there is not
what the point of the slide is. It's not the nessage
t here.

Q I'mtrying to make a different point than your
slide i s making.

I would like to refer to slide 39, please.

CHAI RVAN NOBLE: We're ready to proceed,
M. Sparks.

MR. SPARKS: Pardon ne, M. Fuller, but I
can't read the itemnunber. |s that 397

THE WTNESS: Yes, it is.

MR. SPARKS:. Thank you.
BY MR SPARKS:

Q Woul d you describe the -- you used the words
t here, describe the segnment of the river called No. 3
fromthe Gla Box to the San Carl os Reservoir, Coolidge
Dam pl ease.

A So the question is would | descri be that
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reach?

Q Yes, using those words there.

A Sure. It's perennial or it was in its
ordi nary and natural condition. It has a conpound
channel pattern. It has a pool and riffle pattern with
a sand and gravel bed naterial. The main channel is
si nuous, sinuous to neandering, | would say. It occurs

wthin a broad valley of alluvium There are no rapids
or natural obstructions in that reach, and the maj or
tributary is the San Carl os R ver.

Q Now, one of the things that | don't see here
I's an observati on about whether or not any portion of
that reach includes a losing, a part of the streamthat
is in alosing condition. 1In other words, |oses water
fromthe flow to groundwater surrounding it or
underlying it.

A That is correct. You do not see that.

Q Thank you. So is there a reason why there's
no reference there?

A Yes, because | discussed it el sewhere in ny
present ati on.

Q And do you di scuss whet her that | osing

condition exists in that reach at all ?

A Yes, | do.
Q Ckay. Wiere would that be?
COASH & COASH, | NC. (602) 258-1440
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A It's a losing stream over the length of its

vall ey, of the river valley, over the |length of Segnent

3.
Q I'"msorry, | did not hear you.
A Segrment 3 is a losing reach over its | ength.
Q And the question | then have is, in

cal cul ati ng what you woul d add back in to the natural
flowto try to figure out what it would have been at
Calva, did you calculate in the loss fromthe river that
woul d have occurred in that zone, that segnent?

A Once again, | did not do any uni que
calculations nyself. | relied on the cal cul ations of
others. Generally discharges go down in the downstream
direction nmuch as they do in the nodern gage record.
Therefore, yes, that was consi dered.

Q But you didn't do any cal cul ati ons to adj ust

for possible loss fromthe stream for that purpose?

A I'mnot going to change ny mnd. No, | did
not .
Q That wasn't a trick question. | just, you
know.
A It's a repeated question about four tines now,
SO --
Q Well, you're better at math than I am
A Cearly.
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Q Woul d you turn to Exhibit 100. That is a
reference to Chiricahua Apaches in Segnents 1 through 3.
What's the source of that infornmation?

A It was information provided in the Land
Departnent's reports. | believe it was al so referenced
in the reports by Barbara Tellnan. Let's see if | wote
anyt hing el se down on that. And those reports would
point at the original sources. That's correct.

Q And does that report the original source of
t he i nformation?

A No, the Land Departnent reports and the
Tel |l man reports would have references to where that

citation cones from

Q Do you know when | referred to abori gi na
territory of southwestern Indian tribes what |I'mtalking
about ?

A I have kind of a general understandi ng of
t hat .

Q Do you know whet her the Chiri cahua Apache

aboriginal territory included the upper Gla R ver,
Sections 1-3?

A l"mrelying on the -- | don't have any
specific knowl edge on the limts of those territories.
My understandi ng from having read those sources that I
just cited, that's what their concl usion was.
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Q Have you ever seen a bull hide boat?

A | have not.

Q Ever seen a bowl boat?

A A bull boat?

Q B-OWL boat. Bow boat?

A A bow boat ?

Q B-O WL.

A Bow boat, sorry. |'ve seen pictures of what

| would consider to be a bow boat but not in person,

no.
Q How about a w cker basket boat?
A Just pictures.
Q Do you think it would be useful for doing,

say, anynore than carrying provisions across a river so
you didn't get them wet?

A Vell, in fact, this slide says they were using
t hose boats to cross the river. \Wether, in fact, they
woul d be useful for going other directions, | don't
know. Coul d be.

Q As a river man, how do you think a bow boat
m ght work on Reach 4?

A | would be willing to give it a try.

Q Especially in Needle's Eye, do you think that
woul d be good?

A Depends on the design of the boat, but | can
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think of better ways to get through there. Kind of
doubt that navigability or not hinges on whether | could

take a bow boat through Reach 4. If it did, | would.

Q "1l tell you what, I'll rig one up and we'l]|
try it.

A Deal. Let's do it tonorrow.

Q It's not like cereal -- you're not Mkey --

you won't try just anything. But you would try that?
A I would try that, sure.
Q Ckay. Slide 115, please.
What reference do you have for that particul ar

trip? Wat's the source of that?

A G anger, 1983.

Q Granger what? Newspaper, book?

A Granger i s a book.

Q A guy standi ng outside the courthouse, what?
A Granger is an Arizona historian.

Q Do you know when that was published?

A 1983.

Q D d you | ook at Granger's reference for that

particular story to see --
A I looked at the story there, and it says

not hi ng nore than that sentence.

Q Turning to slide 136, please. Looking at the
Cal va reference, first of all, Segnent 3, you have sone
COASH & COASH, | NC. (602) 258-1440
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asterisks on the flowrate, on both the flow rate and
CFS and at the nedian and 90 percent range. What does
t hat nean?

A What does the nedi an nean, and what does the
90 percent nean?

Q What do the two asterisks nean?

A | see at the bottomthere the two asterisks,
it says flowrates are froma publication fromthe USGS.
Greg Pope was the |l ead author from 1998. | didn't have
medi an and a 90 percent flowrate in the report, the
original report by the Land Departnent, so | added that
data set in.

Q And for Coolidge, there's not a rate. There's
just an asterisk at those two | ocations?

A That's correct.

Q And that just neans you don't have that
i nf ormati on?

A It was not in the original report by the Land
Departnent, so we used ot her sources.

Q Turning to slide 145, pl ease.

Look at the part that says Calva. So it's the
bott om secti on, correct?

A | see it.

Q Ckay. There is a note on the top width in
feet; there's an asterisk there which neans what ?
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A It means the infornmation wasn't provided.
Q And the top width of what wasn't provi ded?
A Top width of the | ow fl ow channel .

Q Is there any width of the I ow fl ow channe

provi ded t here?

A No. Not to say that it doesn't have a w dth.
| ' msaying the information was not in the Land
Departnent report regardi ng the w dth.

Q So in order to know the hydrol ogi c depth
woul dn't you need the wi dth of the channel ?

A I"'mtelling you that the value of the top
w dt h was not provided in the Land Departnent report.

Q What |' m asking you then is how did you
determ ne the hydrol ogic depth for that gage?

A It was froma rating curve that was provided,
and, in fact, nmaybe maxi mum depth of that, but | could
go back and | ook.

Q So you did not attenpt to calculate the width
or the nature of the channel at that | ocation?

A No, as | mentioned in ny presentation,
generally if there's enough depth, there's enough w dth.
You know, it's aratio of ten to one or greater. So
it's, you know, typically probably be nore like 40 to
one, streans in Arizona.

Q Let's just tal k about the | ocation of gages in
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general. Do you have an understandi ng of where they are

typically | ocated?

A. Yes.
Q And what woul d that be?
A Well, there are a nunber of constraints of

where to put gages. One is principally where do you
need fl ow data. Another is where can you get access to
the river. You have to be able to get there and service
the gage, maintain it, repair it. Another is where you
want to have a decent rating curve where you have sone
relatively constant rel ationship between stage and

di scharge. You want the river to be relatively stable
there. These days, you want an area where you' ve got
line of sight so that you can get out either telenetric
data or satellite data, be able to see the sky. There
are a nunber of constraints, and it's a nenu and you
pick fromthem You very rarely get everything you
want .

Q Is it also a situation where if you have a
brai ded channel upstreamfromthe gage and there's a
nunber of the channels are carrying water, that you
prefer to have one where the water is concentrated in
one channel ?

A Typically, we pick the | owest one, if you
could get at it.
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Q And is it also preferable to have one where
it's the only channel carrying water at that | ocation?

A G ven the choice, if you have a choi ce,
pi cki ng a single channel over nultiple braids, you would
pi ck a single channel, typically.

Q There is a section in the draft report -- and
| think it's Appendix | in the final report -- called
| and ownership, and it has sone maps in it. Are those
maps i n your conputer so that you can bring those up?

A They are not.

Q Ckay. So none of the maps that show, none of
the maps in the final report on |l and ownership are in
your conputer?

A Those particular maps are not in ny conputer,
but I"msitting in front of sone maps that have | and
ownershi p on them

Q How about the | and use maps, do you have | and
use nmaps i n your conputer?

A I do not have that report in ny conputer
However, | believe it's an exhibit, sonebody's. |
| ooked at it earlier.

Q And the G la Ri ver photography in that report,

do you have those phot ographs?

A I"'mtelling you | do not have that report in
nmy conputer.
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Q So there's nothing in your conputer except for
your Power Poi nt presentation?

A There's a |l ot of things on ny conmputer, but as
it relates to these hearings -- you're not going to get

into ny personal finances.

Q Ckay.

A As it relates to these hearings, again, | have
t he Power Poi nt presentation. | have the Google Earth
flyovers. | have the field photographs from ny canoe
trips. | believe that's what | have on there as rel ates

to these hearings.

Q Do you have any of the docunents like in the
di scl osure fromthe Land Departnent |ike docunent nunber
70, which is entitled Irrigation and Agriculture
Practice in Arizona, Tucson, Arizona, June 30, 19117

A | don't. But I'msitting next to sone

attorneys that m ght.

Q "' mjust tal ki ng about whether you have it.

A | do not.

Q So it's not sonmething that you worked on?

A No, it's part of the Land Departnent report.
| did the two revisions of it. | doubt that we revised
t he appendi x, but I"mnot |ooking at it, so | don't know
specifically. [If it's a docunent that was just

i ncl uded, then no, obviously | wouldn't have revised
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t hat docunent.

Q | just wanted to go for a few m nutes to your
boati ng secti on, your boating report.

A Ckay.

Q My page says 8. It's the one that has
references to the Mssouri on it.

A Ckay.

Q You're digging in ny backyard when you're
tal ki ng about the M ssouri so you have to be sort of
careful. | realize how delicate you are with ny
feelings but even nore delicate here would be good.

What | was trying to understand is what the
rel evance of the 27-year comment is to navigability.

A Yeah, as | nentioned in ny presentati on and
again in cross-exan nati on yesterday, the rel evance of
the 27 years is that sonetines upon reaching a river
with the kind of boats that are available to them at
that tinme, the kind of boats and the skills that they
have aren't sufficient to be able to navigate the river.
Once you get on the river, you |learn sone new skills,
you nmake sone nodifications to a boat, and it takes sone
time but then you're navigating that river, and that's
the point is that it takes tine.

Q So do you think -- is there a date certain
that you think that 27-year period started on the
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M ssouri ?

A No, | don't think that this is -- it was on
January 2nd of whatever year it was, and then 27 years,
and 265 days later. No, | think 27 years is the
general i zed statenent fromthis author, but whether it's
27 or 26 or 25, | don't know how that's --

Q And so the citation is to this River Boats in

Anerica, 1966, is that the source of that statenent?

A Yes, it is.
Q So it's not about whether the M ssouri was
navi gabl e 27 years earlier. It's just howlong it took

themto figure out how to get mechani zed boats up the
river?

A Yes. | would think this quote is interesting
in that respect. Also interesting, as | pointed out,
this author points out that commercial navigation,
comrercial boating was limted to canoes, flatboats, and
keel boats. | thought that was an interesting statenent
as well, which underscores nmy own opinion.

Q And t hen several tines during your testinony
you' ve nentioned the skill or experience of the boatnman.
Do you think that the experience or skill of the boatnan

has anything to do with whether the river is navigable

or not?
A No. It has nore to do with how well they
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boat ed.

Q Did you ook at in the historical data about,
or reports about what people in Arizona and el sewhere in
the United States thought were the navigable streans in
Arizona in 1912?

A |'ve seen sone quotes along those |ines, yeah.

Q And do you think that what those parties
thought in terns of navigability and potential for
navi gati on and comrerce on the river shoul d have wei ght
bef ore this Conm ssion?

A I think any evidence, any discussion of the
river's navigability should be included, and I think it
should be included in |ight of court decisions that
t hose observati ons, those opinions are nmade for the
river inits ordinary and natural condition. And also
that they were considering navigability froma title
navi gability perspective.

Q Do you know of any references at the period of
1911, 1912 that you can provide to the Conm ssion that
shows what the thinking was at that tinme about the
navigability of the river?

A I think there have been a nunber of things
t hat have been submitted for people' s opinions about the
river in 1912. But none that |I'm aware of that discuss
it inits ordinary and natural condition or that are
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applying the Daniel Ball Test.

Q Just speaking specifically what their view was
on, on or about the tinme of statehood; nanely, at that
tinme, what was their view?

A Whi ch person are you tal ki ng about ?

Q I'"mjust asking you if you referred the
Conm ssion to any references to the thinking of people
involved in river navigation, river use at that tine?
For instance, are there any scientific papers?

A On the Gla River, I'mnot aware of any
scientific papers where people were considering the Gla
River inits ordinary and natural condition for purposes
of title navigability.

I''maware of people who said the river is
navi gabl e, Bartlett being one of them |'m aware of
people that said it's not navigable, Bartlett being one
of them

So yeah, there are a nunber of people that
rendered opinions. The territorial |egislature made
sone statenent regarding the Col orado R ver being the
only navigable river. They don't specifically nention
the G la as bei ng nonnavi gabl e, but by exclusion. There
are a nunber of other things like that. You'll probably
hear nore of that in the next two days.

Q What about government reports?
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A What about government reports?

Q Do you refer the Conm ssion to any gover nnent
reports discussing the condition of the river in terns
of navigability at that tine?

A | guess the governnent reports | would refer
the Conm ssion to are the reports that are in our
previous two reports and in the presentation right here.
"1l Iimt it to that.

Q Wien | referred you to the slide about the
Cal va gage and | pointed out that there wasn't any
i nformati on about the width of the channel at that
| ocati on, do you have a general rule or a scientific
rule in hydrol ogy or geonorphol ogy about what the w dth
of the channel would be in order to understand the depth
of the channel in the context of particular flow?

A Yeah, there are -- you guys are going to |ove
this. There are hydrol ogy geonetry equati ons that
descri be those kind of relationships. They relate
di scharge to a power, depth to a power, |ength, w dth,
and depth. You know, there are relationships that you
can use to estinate typical relationships of width and
dept h.

Q Did you nention in your testinony that you
t hought there was a 40 to 1 ratio?

A | just said that earlier. | would say that
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woul d be a reasonable feel, rule of thunb.

Q el --

A l'"mnot sure you're going to find that in a
scientific journal anywhere. That's Jon Full er speaking
about Ari zona.

Q Ckay. And given, let's say, the low fl ow
channel at Cal va where you show it to be in the range of
a half foot, then you' re assunm ng that at that point the

channel was what, 20 feet w de?

A That sounds |i ke about a reasonabl e esti mate,
yeah. | would expect that.
Q And what if the channel is a thousand feet

w de, what woul d your result be?
A I don't think we're tal king about the sane

ki nd of channel .

Q That what ?

A W' re not talking about the sane kind of
channel .

Q No, |'m asking you the question. If it was a
t housand feet w de, what would the -- the sane anpunt of

wat er, how would it appear in the |low fl ow channel ?

A If you're saying that the channel were half --
the | ow fl ow channel were a half foot deep.

Q No. I|I'msaying it was a thousand feet w de
and you had the sane anount of water, how deep woul d the
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| ow fl ow channel be?

A Vell, first of all, that's not the [ow fl ow
channel. But if that condition sonehow magically
devel oped and science is defied, it would be shall ow,
very shal | ow.

Q Li ke would an ant drown in it?

A You know, |I'm not here prepared to testify

about the swmmng abilities of ants.

Q There are sone ants that make pretty good
boats. But |I'm not going, you know, to require you to
know t hat .

A All right. It would be less than a half foot.

Is that helpful? It would be, probably be fraction of
an inch at thousand feet w de.
Q Ms. Kol srud has a few questions that she wants

to ask that carries on with things that I didn't get to.

CROSS- EXAM NATI ON
BY M5. KOLSRUD:

Q Actually, | just have a few questions to
clarify sonme stuff that was already asked. |[|'ve had to
read through all this stuff for the first tine, so |
have not been privy to the past hearings and know
what's, you know, been asked by who and in what kind of
manner .
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Can you bring up slide 80 fromyour Gla River
presentati on?

A. Yes, | can.

Q I know yesterday that you had said that you
hadn't read the Janes O Pattie journal conpletely. And
when you were talking to M. Hood, you nentioned that
you used a daisy chain nethod of research? Wat is a
dai sy chain nethod of research?

A What | was referring to was that | amciting
information that cane that was previously in the Land
Departnent reports. It was in reports by Barbara
Tel |l man. QO her reports that discussed, either we had
prepared or participated in preparing, and they were

poi nting at the original source. So ny daisy chain, if

you will, is fromhere to those reports to the origi nal
sour ces.
Q And can you turn to the next slide real fast

for ne? Let's see here. Under Segnent 7, the fourth
bullet. Who is Turner?

A | don't recall specifically but he was a
menber of the Kearny Expedition. | don't recall his
rank or his position.

Q D d you happen to read the original journal of
Henry Tur ner?

A | did not.
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Q Do you happen to know if there were any ot her
people that were in the arny of the West that had
journals or diaries or nenbirs that could have been

| ooked at or used?

A I don't know specifically as | sit here today.
Q So you've never heard of Dr. Charles Giffin?
A | have actually.

Q Ch, you have?

A I think, | think I"ve cited sonething he said

somewhere along the line.

Q So do you recall whether or not you read his
di ary?
A I know | did not read his diary, at |east not

inits entirety.

Q And did you read Enory's reports in their
entirety?

A No.

Q Kearny's report is in the record. D d you

read that one in its entirety?

A No, | did not.

Q Did you happen to, when you quoted Enory and
Turner, did you happen to cross reference the dates of

when they nade these specific coments?

A The specific dates, no, | -- | don't have that
witten down here. Again, |'mreporting what was in the
COASH & COASH, | NC. (602) 258-1440
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Land Departnent report, and there were others who did
the historical research that |I'm sunmmari zi ng and

reporting on here.

Q Ckay.

A They may or may not have witten the entire
journals, | don't know.

Q Have you seen the entire journals, or did you

just read what was already in the report?
A I woul d have seen the report and whatever el se
| " ve seen that's been discl osed.
Q Ckay. Those are the only questions | have.
Thank you.
MR. SPARKS: Thank you, M. Fuller. Thank
you, Menbers of the Comm ssion, M. Chairnan.
THE W TNESS: You' re wel cone.
CHAI RVAN NOBLE: Thank you.
M. Helm do you have sonme questions?
MR. HELM Just a coupl e.
CHAI RVAN NOBLE: Wiile M. Helmis noving up

and M. Sparks is noving out, we'll take a break.
MR SPARKS: M. Chairman, | just want to nake
a satirical comment about that statenent. | need to

know t he | ogarithmthat he used on the concl usion that
he had a couple of questions, and that will help ne
understand how |l ong | can be sl eeping.
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CHAI RVAN NOBLE: Yes, sir, whatever that
neant .

MR HELM It's been as long as | slept since
he's been tal ki ng.

CHAI RVAN NOBLE: He needs a break.

(Recessed fromthe 2:16 p.m to 2:29 p.m)

CHAI RVAN NOBLE: Go for it.

MR HELM We'Il try and nake it quickly.

CROSS- EXAM NATI ON

BY VR HELM

Q M. Fuller, you' ve been an expert wtness at a
nunber of these hearings, correct?

A Yes.

Q You' ve been an expert witness in a nunber of
court cases, correct?

A Yes.

Q So you have a little bit of experience in how
W t nesses prepare to be an expert in rendering opinion
either in court or in one of these types of hearings,
correct?

A | do.

Q I's it unusual when you're doing that to rely
on ot her experts' opinions who are recognized in the
field to hel p construct yours?
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A I would say no. It's nore common than not.

Q And in fact, if you |look at the work that's
been done by virtually every expert that's going to
appear in front of this Conmi ssion in the next few days,

they all relied on other people, didn't they?

A To sone degree, yes.
Q The next question, | believe it was M. Sparks
tal ked to you about the River Information Digest. Do

you renenber that?

A I recall that, yes.

Q Ckay. And the publication date on that, at
| east on the copy that was handed to ne is 19857

A Yes, it is.

Q Ckay. Does it state anywhere in here that it
was prepared in accordance with the natural and ordi nary

conditions of the rivers it tal ked about ?

A I did not see that anywhere, no.
Q Ckay. Now, he tal ked specifically about, and
|"msorry, | didn't get the big copy. | got the little

copy, so | have to take off ny glasses to see the darn

t hi ng.
He tal ked to you about kayaks, correct?
A He did.
Q And if you would | ook under the conmercia

category down there, at the |line where kayak appears,
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woul d you read the full Iine?

A "Smal | craft, kayak, et cetera.”

Q Did he ever define for you what a snall craft
was ?

A No.

Q Ckay. Did he ever define for you what

et cetera was?
A No.
Q Do you think that maybe the et cetera or the

small crafts m ght have included flat-bottom boats and

canoes?
A That sounds reasonabl e, sure.
Q Either that or in the et cetera category?
A It definitely would fit in as an et cetera.
Q Ckay. And canoes, | nean, we're tal king about

the I nteragency Wiitewater Conmittee. They are
obvi ously aware of canoes.

A You woul d thi nk.

Q Yes, you certainly would. Do they nention it
i n here anywhere?

A | didn't see the word canoe there, no.

Q | didn't either

Lastly, you' ve been cross-exanm ned by

everybody and their dog about trade and travel up the
river, trade and travel down the river, whether trade
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and travel have to be conbi ned, and whet her they've got
to be for conmerce. Do you recall that over the course
the | ast coupl e days?

A Yes, | do.

Q Ckay. Just to kind of sumit up at |east from
the picture of the Defenders of WIldlife case, which |
beli eve you were a player in as of about two cases ago?

A I was here then, yes.

Q |'ve just taken the liberty of underlining
three little lines in that case. Wuld you read those
three |lines verbatinf

MR. SPARKS: You probably brought enough of
those for everybody, right?

MR. HELM  Pardon ne?

MR, SPARKS: You probably brought enough of
t hose papers for everybody to | ook at, right?

MR HELM No, | didn't. But | thought you
woul d have read it about 14 times. And your questions
didn't seemto indicate that you had.

MR, SPARKS: | was just thinking about all the
ot her people in the room

CHAI RVAN NOBLE: Gary, are you able to get
that interplay on the record?

THE REPORTER  Yes.

BY MR HELM
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Q Coul d you go ahead and read it, please?

A This is from Defenders of Wldlife v. Hull,
Page 421, second columm, second full paragraph nm dway
down, it says, "The federal test has been interpreted to
nei ther require both trade and travel together nor that
the travel or trade be commercial."

Q Thank you. Just so | get a little overkill in
there, we'll go over to Page 422, and | took the |iberty
of underlining another little statenent in there. Wuld
you read that one verbatim please?

A Yes, this is Page 422 of the sane report,
second colum, Itemv, Profitable Comercial Enterprise,
"As di scussed above, nothing in the Daniel Ball Test
necessitates that the trade or travel sufficient to
support a navigability finding need be froma profitable
commerci al enterprise.”

Q Thank you. | have no further questions.

CHAI RMVAN NOBLE: Thank you very nuch.

M. Katz, are you next?

MR KATZ: | guess so.

CHAI RVAN NOBLE: M. Fuller, do you think you
can Wi thstand this?

THE WTNESS: | think | can withstand to the
end, thank you.

CHAI RVAN NOBLE: Renenber, this is your
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friend, Jon.
MR. KATZ: Was that past tense?
THE W TNESS: Wth friends |like this --

REDI RECT EXAM NATI ON
BY MR KATZ:
Q M. Fuller, I'd like to prom se you that
won't be too long, and | want to try to nake a
comm tnent to the Comm ssion that | won't be too
repetitive. But this is our one chance to at |east |ay
t he groundwork on this particular river system
Since we started out by asking you about the
Def enders of WIldlife case, that was a proceedi ng that

was argued by the Arizona Court of Appeals around 2001,

correct?

A Correct.

Q And in that proceeding, if you recall -- and
can give you the case to ook at again -- we were

operating under a Title 37 statute regardi ng
navigability determ nations of Arizona rivers under a
system whereby statute the river or rivers in Arizona
were presuned to be nonnavigable. Correct?

A Correct.

Q And the statute al so provided that the burden
of proof was not preponderance of evidence or nore
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likely than not. It was clear and convi nci ng evi dence?
A That's ny recoll ection, yes.
Q And the statute also set out criteria that

wer e supposed to be used to determ ne the navigability
of the river which aren't necessarily consistent with
the criteria that are set out in the Dan Ball case and
that were set out wth greater specificity in the case
that you just were referred to, the Defenders of

Wldlife case, at 341 Arizona Advanced Reporter 3 is the

copy that | have. But you m ght have been | ooki ng at
anot her copy. |Is that correct?

A Correct.

Q And that's a 2001 decision, correct?

A Yes.

Q I don't recall the exhibit number -- and naybe
ny col |l eagues can help ne out in that regard -- but you

were referred frequently by M. Hood and others to this
final report "Criteria for Assessing Characteristics of
Navi gability for Snmall Courses in Arizona," that was
witten in Septenber of 1998, correct?

A That's correct.

Q And this sets out nunerous criteria for
determ ning the navigability of a river in Arizona based
upon the statute, required statute schene and not based
upon the Arizona court's subsequent ruling in the
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Def enders of WIldlife case, correct?
A That is correct.
Q And the statutory schene, if you recall, was
| argely set aside and declared to be in violation of the

Arizona Constitution or the United States Constitution,

correct?
A That's correct.
Q And agai n, under the Defenders of Wldlife

case, you were asked earlier by M. Mirphy repetitively,

trade and travel, with "and," the conjunctive rather

than the disjunctive "or." Defenders of Wldlife that

you just read fromsays it can be trade or travel,

correct?
A That's correct.
Q And you were al so asked by nunerous ot her

| awyers or several other |awers about conmmerci al
viability or profitability. Arizona case, Defenders,
that we rely on here today doesn't require that it be
for comercial gain or profit, does it?

A No, it does not.

Q And since we're dealing with case | aw -- and
" m not asking you for |egal opinions, and | know t hat
each fact situation is different, one fromthe other --
but the United States versus U ah case was decided in
1931 or thereabouts, correct?
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A That's ny under st andi ng, yes.

Q And a Special Master was hired or appointed by
the Court to do a detailed report regarding the
navigability of -- was it the G een and Col orado, and
portions of the Colorado River?

A And t he San Juan.

Q And the San Juan. And in that particul ar
case, the Special Mster, as well as the judge that
deci ded the case at the trial court |evel and the higher
courts as well, were required to rely upon the facts
that were presented to the Special Master and/or the
court, correct?

A Correct.

Q And goi ng back to the Daniel Ball Test and all
of the other federal case |aw that you may have gl anced
t hrough over the years, each river's navigability is

supposed to be determ ned on its own uni que facts,

correct?
A Correct.
Q And the case |law, Daniel Ball says, that

navigability in fact. And that's what we're trying to
det erm ne, whether or not at statehood --

A Yes.

Q -- the river was navigable in its ordinary and
natural condition, correct?
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A. Correct.
Q And if it is navigable in fact -- and that's
what this Conm ssion needs to determne -- it is

navi gable in law, correct?

A Correct.

Q And we' ve spent a very large anount of tine in
this case talking to you, or at |east others have tal ked
to you, about the river history, correct?

A Correct.

Q And sonetines history is better maybe than
sci ence, and other tinmes science mght be better than
history when it cones to determ ning the unique facts of
a particular river or river systenf

A Yes.

Q Wien we deal with a river, it has unique

characteristics, correct, and we've been through a | ot

of those?
A Yes, it does, each river is unique.
Q And you' ve already told us that when you take

a look at the Gla R ver today, at |east Segnents 1
through 5 we'll take a | ook right now, in today's
condition with substantial upstream damm ng and

di version, are Segnents 1 through 5 of the Gla River
today wth that maj or change in ordinary and natural
condi ti on navi gabl e perennially?
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A Certainly Segnents 1 and 2 and 4 and 5.

Q And what about Segnment 3?

A Segment 3 is substantially depleted of water
nost -- a good chunk of the year.

Q And is that as a result of natural conditions?

A No, it is not. Man-nade diversion.

Q And if you didn't have the man-made di version,

significant agriculture within that segnent, do you
believe that if we put that water back in at the tine of
st at ehood, that Segnent 3 woul d be navi gabl e?

A Yes, and al so add that based on the visits
that 1've made to the portions of Segnent 3, |'ve not

done it nyself; but in other projects working along that

reach, ny observations of the river is that | could put
a boat in there. 1t would be a | ow water boating
situation during significant chunks of the year still in
Segnment 3.

Q You were asked a nunmber of questions about the

Santa Cruz, San Pedro, and San Franci sco R vers,

correct?
A Yes.
Q And while you at tines may have been nore

famliar with those river systens than you are here
today, you did not focus in on or review all of the
data, reports, and evidence that was presented before
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this Comm ssion on the San Pedro or Santa Cruz Rivers in

pri or 2005 or thereabouts hearings?

A Meani ng preparing for this, did 1l --

Q Right, in preparing for this.

A. Right, | did not.

Q Did you reread the San Pedro and Santa Cruz
reports?

A No.

Q And agai n, when you were hired by the Land

Departnment to revise the reports on all of the river
systens here in Arizona in or about 2003, did you start
out with any presunption that any particular river was
or was not navi gabl e?

A | did not.

Q And did you try to do the best you could to do
a factual, historical, and archaeol ogi cal investigation?

A Yes.

Q And when we | ook at the flowrate or fl ow
curves that other experts in these proceedi ngs have
previously presented to this Conm ssion and are
presenting again in their reports that are either in
evi dence or will be in evidence, you've indicated
repetitively that their low flow rates and their nedi an
flow rates, their recreations of what the river would
have been like in its ordinary and natural condition
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woul d nake the river navigable in all eight segnents

perennially; is that correct?

A That is nmy opinion, correct.
Q And while we can debate -- and ot hers have
previously -- as to whether the San Pedro Ri ver was

navi gabl e at statehood, before it was diverted, which
was prior to statehood, correct?

A R ght.

Q There was substantial diversions prior to
st at ehood?

A There were.

Q San Pedro contributes today and contri but ed

nore to the Gla River prior to statehood than it does

now?
A That's correct.
Q San Franci sco, the sane way?
A Yes.
Q And what about the Santa Cruz River?
A I would say the Santa Cruz is not

significantly different in terns of its contribution to
the Gla R ver on the surface.

Q You spent a lot of tine discussing the types
of boats -- and you don't need to pull it up -- but
slide 7 was several types of boats that were avail able
in and near Arizona around 1912, correct?
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A Correct.

Q But again, it's your understandi ng that
whet her or not these boats were used, the technol ogy was
avai l able to both settlers, trappers, traders, and
Nat i ve Aneri cans, correct?

A Correct.

Q So there are a nunber of expl anations, and
we're not going to go through all of those again as to
why the river m ght not have been boated, correct?

A Correct.

Q But you also rely on historical accounts in
newspapers as well as in books about the navigability of
the river pre-statehood?

A That is correct.

Q And sone accounts show successful trips and
ot her accounts show sonewhat or even total failure of
trips, correct?

A Correct.

Q And when we rely on newspapers, sadly, there
are nurders that take place, burglaries and robberies
that take place everyday in Arizona, and they don't
al ways nake the newspaper or certainly aren't on the
front page to be reviewed by historians. Wuld that be
a correct statenent?

A There are lots of things that happen that
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don't end up in the newspaper, correct.

Q And when regul ar and ordinary things take
pl ace, sad to say that sonetines even nurders or
hi gh-profile things that we view as extraordi nary take
pl ace, when they becone the usual or norm they're often
not regularly covered or reported unl ess sonebody nakes
an effort to call attention to thenself. Wuld that be
a correct observation?

A Dog bites nman; man bites dog. One of those is
news.

Q And when we tal k about 27 years to figure out
the Mssouri River, that doesn't nean that people
couldn't and weren't floating boats down the M ssouri
Ri ver before they got that figured out to find out the
best neans of transportation down that river, correct?

A That's correct. It's with regard to a
specific type of boat use.

Q And Lewis and Clark, | believe, took about 40
sone fol ks down the M ssouri R ver, at least to the
G eat Falls area in a keel boat; and a keel boat has a
| ong portion of that boat that digs deep down into the
wat er, correct?

A That's nmy under st andi ng, yes.

Q And a keel boat isn't exactly an ideal boat to
take down the M ssouri River, correct?
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A Not that |I'm aware of.

Q And you couldn't take a keel boat down the Gl a
Ri ver, could you?

A Not during -- not in portions of it.

Q And you don't know whet her or not the Speci al
Master that relied upon the evidence presented to himin
the 1931 Utah case was a hydrol ogi st or a boater, do
you?

A | do not.

Q And you don't know the extent to which
experi enced boaters nay have presented evidence to him
during that hearing?

A | do not.

Q And you're not aware of the extent to which
hydr ol ogi sts m ght have presented evidence to him
either, are you?

A. No, |'m not.

Q Now, have the fields of hydrol ogy and
geonor phol ogy changed significantly in terns of
educati on and technol ogy since the 1930s?

A Yes.

Q And certain basic principles of flow and

dynam cs are the sane today as they were before?

A Water still goes downhill.
Q But the techniques to investigate, for
COASH & COASH, | NC. (602) 258-1440
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exanpl e, the effects of groundwater or whether it's
percol ati on taking away flow fromthe river or
underground flows back into a river or surface flows
into a river, the techniques for neasuring those things

have greatly inproved since the 1930s?

A We have many new tools, and many of them are
better.
Q And you woul d agree that while you have

information, historical information that tells us that
st eanboats were used, as you said for a period of about
20 years from about Done to Yuma or about 20 m |l es of
that river, you couldn't take a steanboat on the upper
Gla, correct?

A That's ny opinion, yes.

Q But that doesn't make the upper Gla
nonnavi gabl e, right?

A It does not.

Q And t he upper Gla Segnents 1 through 3, as
you characterized in these proceedings, is currently
navi gabl e?

A Correct.

Q And | think you al so said that the nedian fl ow
rate of the Colorado is simlar to the Gla as a whol e.
Was that a correct statenent?

A It would be higher, but simlar.
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Q And the Col orado River flows were higher at
| east during certain tines of the year or vari ous
segnents of the Col orado. That doesn't nean that the
Col orado Ri ver throughout its course is deeper than the
Gla R ver throughout its course in its ordinary and
natural condition, does it?

A Not necessarily. But there are certainly
parts of the Col orado River that are deeper than parts
of the Gla River.

Q And Segnents 1 through 3 of the river or the
upper Gla do carry nore than six inches of water as

their nedian, ordinary and natural flow, is that

correct?
A. That's correct.
Q And whil e you mght be able to get through a

riffle that's two i nches deep in a canoe, if the entire
depth of the Gla River or a segnent of it is only two
inches, are you likely to be going down that
recreationally, comercially or otherw se?

A Probably not recreationally. And probably not
commercially. | would not consider it to be a navigable
river at that depth.

Q But two inches is way bel ow the ordinary and
natural flow of the Gla R ver in each and every one of
its segnments; is that correct?
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A Yes.

Q And again, that 1998 criteria report that we
referred to that says rubber boats, not real common
until the 1940s, that report to a large extent is no
| onger viable. Wuld you agree with that, at |east from
a | egal perspective?

A Many of the presunmptions that that report
addr essed have been struck down.

Q But agai n, one historian m ght concl ude one
t hi ng and anot her hi storian another, but you are at
| east aware of one incident in which a pre-statehood

rubber boat was floated or likely floated down the Gla

R ver?
A A pre-statehood rubber boat? No.
Q | just wanted to nmake sure that | didn't

m sinterpret or m sunderstand anyt hi ng.
At Page 60 of your report on boating, you I|ist
vari ous popul ations. Correct?

A Correct.

Q But even if that doesn't reflect the 5,000 or
8,000 Native Anericans that may have been in Arizona --
and | don't renenber the precise nunbers -- we didn't
have | arge cities where nanufacturing was taking pl ace
in 1912, correct?

A No, that was slide 61, by the way.
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Q Ckay. Slide 61. And Arizona, at |east when
native cultures were living along the river like the
Hohokam -- and t he Hohokam were largely in the mddle

G la area?

A Yes.

Q Whi ch woul d be Segnents 5 and 67?

A Yes.

Q And from everything you've read and you' ve

previously testified, they established agricul tural
communi ti es along various | ocations throughout those
segnents of the Gla, correct?

A It would be Segnent 6 would be nore accurate.

Q Ckay. And the history suggests that they were
| argely nonnomadic tribes that were living off of their
seasonal agriculture, correct?

A Correct.

Q And in order to be able to fill up two hundred
mles of canals with water and to have seasonal
agriculture, you' d have to have pretty much a perenni al
flow of water, would you not, within that segnment?

A Perennial or flowing in the correct seasons
and in significant anpunts.

Q And both the Daniel Ball Test, and as it is
reiterated in the PPL Montana case -- and again, PPL
Mont ana does confirmthat the test for navigability is
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the Daniel Ball Test, correct?

A Correct.

Q It just says you need to take a | ook at
i ndi vi dual segnents of the river, particularly if their
hydr ol ogy or geonorphol ogy significantly varies from
reach to reach or segnent to segnent?

A Correct.

Q And again, even with about a thousand years or
nore of sustained agriculture by the Hohokam and
successor tribes along that mddl e section of the Gl a,
woul d you consi der those diversions at that tine to be
mat eri al or have substantially affected the natural
condition of the river?

A I think they would deplete the flowin the
river to some degree, but certainly not to the degree
that the Anglos did when we got here.

Q And from about 1860 through the present, there
has been a conti nui ng depletion of water fromthose
river courses, correct?

A Correct.

Q And al so, there has been a depletion of water
fromthe streanms and groundwater that m ght in the

natural condition replenish those rivers?

A That's correct.
Q What ' s your understandi ng of Daniel Ball as
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reiterated or reflected in PPL Montana as to whet her or

not every segnent that we're tal king about woul d have to
have navigability twelve nonths a year, year in and year
out ?

A It's ny understanding that they said that it
was not required that it be 365 days a year or that
every segnent of river be navi gabl e.

Q And there m ght be sone segnents in Arizona,
particularly the lower Gla, that m ght on occasion in
the ordinary and natural condition have gone dry because

of a lack of precipitation, correct?

A Lack of flow? O lack of precipitation?
Q Lack of flow.
A Lack of flow And | would characterize that

woul d be nore likely in Segnment 6 than other segnents.

Q And why is that?

A It's a losing stream and by the tine you get
to the end of Segnment 6, it receives a significant boost
in flowfromthe Salt River and its tributaries.

Q And prior to statehood in 1912, one of the
reasons that the Roosevelt Dam was constructed was
because the water that was available to ranchers and
farmers along the Salt R ver had al ready been
overal l ocated. There wasn't enough to nourish those
crops and |i vest ock.
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A The function of the damwas to regul ate the

flow of water to better neet the needs of the water

users.
Q And the result of the damming of the Gla
Ri ver -- excuse ne, the Salt R ver, that occurred at or

bef ore st atehood, correct?

A On the Salt R ver, yes.

Q And since that dam has been constructed, and
now t hree subsequent dans along the Salt R ver, there is
al nrost no fl ow except when rel eases occur because of
antici pated floods or the need for agriculture. There's
al nost no flow down the Salt R ver at the confluence of
the Gla, correct?

A Correct. Well, there's no flow fromthe upper
wat ershed. The flowis directly down the riverbed to

t hat segnent of the river.

Q And there nmay be effluent that gets down
t her e?

A There's effluent. There's sone irrigation
return.

Q And that's the other thing, too, is that nore

i kely than not the irrigation returns, when we had
Native Americans and early settlers that were diverting
water to croplands that were adjacent to the river

banks, to the extent that those waters were not absorbed
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by crops or used by plant growth or evaporated, that
water would fl ow back into the river, correct?

A Yes.

Q But when you set up a diversion dam and that
doesn't allow water to, in its natural way, to flow down
the river, you could end up creating a desert-I|ike
condition in that river bottomthat wouldn't be ordinary
or natural ?

A | think as a result of the diversions, the
exi sting -- the remaining channels | ook significantly
different than their ordinary and natural condition.

Q And we tal ked about the Segnent 6 portion of
the river through the Indian reservation. That when you

drive over it on I-10, it |ooks hardly different, if at

all, than the natural desert, correct?
A I would say to the casual observer, yes.
Q But you had Pattie's observations that there

were | arge stands of cottonwood and willows within that
segnent, correct?

A Pattie and the other folks as well.

Q And al so an observation that Native Americans
wer e engaged in fishing?

A Correct, throughout the year, supposedly.

Q Thr oughout the year, and that there were | arge
fish in the river, correct?
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A That is correct.
Q And if you have a desert, you're going to have
large fish living in it?
A Cenerally they prefer water, yes.
Q And you have had a chance to revi ew
M. Weidman who works at Gane and Fish, his declaration?
A | did.
Q And he tal ks both about fish and the
requi rements that are necessary in a river systemfor

there to be | arge, sustainable popul ations of fish?

A Yes, and | relied on M. Widnman's decl arati on
and information that | devel oped.
Q Do you think it would be helpful to this

Conmi ssion to take a ook at M. Wi dnman's decl aration?
W're not going to call him in order to save us at
least a little bit of tinme, but do you think that that's
hel pful to you and would be helpful to all of us to read
and understand it?

A I would certainly encourage the Conmm ssion to
consi der that docunent. I'mhoping | don't have to sit
here and read it out | oud.

Q Ckay. We're not going to have you do that
unl ess sonmebody el se wants you to. But we do have al so
information in that Wi dnman decl arati on.

MR, KATZ: And, Joy, | don't know what nunber
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that is, if you know, but it's probably X020, and then a

tab, and we'll get that in the record nonentarily.
BY MR KATZ:
Q But he al so tal ked about beaver, correct?
A He does.
Q And he largely concludes that in the Gla

Ri ver systemwe would largely be dealing with
bank-dwel I i ng rather than damdwel | i ng beaver, correct?
A Yes. Hi s observations as a Gane and Fi sh
specialist are very simlar to M. Farnmer's and ny own
observations of the river, not seeing beaver dans, but

seei ng bank-dwel | i ng beaver.

Q And there are beaver signs and beaver that
you' ve seen on your various trips down the Gl a?

A Absol ut el y.

Q And agai n, you've never hit a beaver dam
that's been an obstacle to your navigation?

A I've never hit a beaver damon the Gl a.

Q And while you could build a dugout canoe out
of cottonwood trees, is that the ideal material for the
construction of dugout or any other type of wood canoe?

A | woul d say a dugout canoe is not the ideal
construction. You could build one out of a cottonwood;
you could build it out of other trees as well.
Cottonwood is obviously a relatively soft wood.
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Q There was a big deal nmade when M. Hood
cross-exam ned you that you weren't aware of ore or
other -- well, supplies going into the m nes by way of
boat or quantities of ore comng off the river.

Wuld it be practical, even if the -- | nean,
assum ng that they're even larger than in ordinary and
natural -- well, let nme rephrase that.

Taking a | ook at ordinary and natural flow
down the river, could you get a |arge barge or a
st eanboat or sone other bigger than a small craft type
of boat down there to transport tons of ore even if the
river were inits ordinary and natural condition?

A Not reliably.

Q And does that nean that you couldn't do other
t hi ngs, such as deliver mail or goods between
communities if there were sufficient popul ati on and
need?

A No, nmy opinion is that anything you could do
in asmll |owdraft boat, you could do on the Gla
River inits ordinary and natural condition.

Q And the Daniel Ball Test, as reiterated in
Def enders, and the U ah case before that, and in PPL
Mont ana, doesn't require that there be boating both
upstream and downstream correct?

A That's correct.
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Q And as you indicated, there are sonetines
better nmeans for the transportation of |arge | oads,
particularly in open country, in wagons or |ater on by
trucks or cars, correct?

A O trains, true.

Q And by the 1870s to early 1880s as the
popul ation started to boom and the diversions conti nued
to increase, there was significant reliance on railroads
that could take you all the way fromhere to California?

A | ndeed.

Q And al so fromhere to the Baja Peninsula if
you wanted to put sonething on a | arge ocean-goi ng boat
or vessel. |In other words, was there a railroad that

you coul d take?

A | don't know out to Baja, Mexico.

Q Ckay.

A But certainly to California and ports there
for sure.

Q Ckay. Now, again, if you boat down a river,

whet her it's for recreational purposes, be it for
comrerci al purposes or not, or you're boating to deliver
mai | or goods, |unber, whatever the case m ght be, do

you usual ly secure that | oad?

A Yes, you do.
Q And if it's susceptible to being destroyed by
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water in the event of a capsize or tipover, even if it's
secured, were there neans at the tine of statehood to
prevent that |oad fromagetting wet, even if not as

sophi sticated or technol ogically advanced as today?

A Yes, there were.

Q And again, | asked this a nunber of different
ways. But the Gla R ver today, at |east Segnents 1, 2,
4, and 5 with the dimnished flows are, in fact,
navi gable in fact?

A Ch, yes.

Q And i f you added the water back into them at
the tine of statehood, we would have navigability in
fact, correct?

A Still would, yes.

Q You were questioned to a | arge extent about
whet her or not you had read Pattie's original diaries or
journals, correct?

A That's correct.

Q And you then tal ked, | think, about the daisy
chain. But we have a couple of books, including a Brown
book or study, and other pieces of evidence that were
admtted in the 2005 hearing that have quotations from

Pattie, correct?

A That's correct.
Q And t hose quotations that are in your revised
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report of 2003 or that you testified to previously and
at Page 21, | think, of the Davis thesis, Pattie wasn't
just dealing with the upper Gla, correct?

A That's correct.

Q And you are convinced that there are multiple
resources or sources of information before this
Conmmi ssion that tell us that Pattie took several trips
bet ween Safford and Yuna in the 1820s, correct?

A Some hi storians have reported that that was
his testinony.

Q And you were asked about the Gla R ver above
the San Francisco in the valley that existed there.

You, | believe, testified that by 1901 nost of the Gla
Ri ver Vall ey had been diverted for agricul tural
pur poses; is that correct?

A I'"'mnot sure | testified that -- you're
tal ki ng about the Duncan Valley that nost of the water
had - -

Q That m ght be. But I'mtalking the river
above the confluence with the San Franci sco?

A Yeah, that would be the | ower part of
Segment -- the upper part of Segnent 2 and all of
Segnent 1, and there were significant diversions in
there that particularly |lowered the | ow fl ows.

Q And as |'m going through ny notes, I'm
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ski pping over a |lot of these slides that we could go
through a second tine. | don't want to do that.

And again, at the original or the 2003
testinony by Ms. Tell man and her portion of the revised
report, she reports that Pattie canoed that several
times from Safford to Yuma, and she cites Davis's
master's thesis, correct?

A That's correct.
Q And take a | ook at slide 152 of your Gla

report, if you would. Your report uses nedi an flows,

correct?

A That's correct.

Q But M. Burtell, is it, that he was using nean
flows?

A No, he was reporting nedian fl ows.

Q And if you used a nean flow, that woul d be

exaggerated either up or down based upon whet her you had
| ong periods of drought or flood, correct?

A Typically in Arizona the nmean is higher than
t he nedi an.

Q And that's -- go ahead.

A | just recall that there were sone errors on

this slide that were pointed out earlier.

Q Ch, on 152. Joy rem nded ne, and nmy notes are
rem ndi ng ne now, that you put -- that there were a
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couple of errors in that slide. Wat are the errors,
and does it make any difference with respect to your

ul ti nate concl usi on?

A Apparently on a few, a nunber of these I
copi ed down the velocity rather than the depth. In
those cases the nunbers that | reported are slightly

hi gher than the nunbers that M. Burtell actually
reported, but they're still higher than the threshol d of
boati ng that we're using.

Q W1l they show nedian flows throughout nobst of
the G la above six inches?

A Well, this slide right here is not so much

about the nedian flow, but is the depth --

Q Ckay.

A -- relating to those nedi an fl ows.

Q And the depth is nore than six inches?

A Yes.

Q Even if you corrected M. Burtell's nunbers,

woul d the depths average or nedi an depths be greater
t han six inches?

A Yeah, and that's for the | owest flow nonth
t hat he reported.

Q And were they generally nore than -- they were
somewhere between a half a foot and a foot at the | owest
| evel s?
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A. Yeah, the |lowest was a half foot, as | recall.
No doubt, we'll hear nore on that.
MR KATZ: |'mgoing to have Joy ask a couple

questi ons she wote down rather than ny having to read

her witing, and then I'l|l get back to ny --
M5. HERNBRODE: | do resent the inplication in
the record that I have bad handwiting, but we'll nove

on fromthat.

REDI RECT EXAM NATI ON
BY MS. HERNBRODE:
Q Jon, do you carry a GPS, cell phone, first-aid

kit or simlar devices when you run a river?

A Soneti mes, but not al ways.
Q Are those devi ces absol utely necessary?
A Besides GPS, the first-aid kit caught ny ear.

And | don't renenber the rest.

Q Cell phone? Repair kit?

A The only reason | bring a cell phone is
because | don't want to leave it in the car.

Q You take them because it's prudent to take
advant age of nobdern technol ogy, not because you can't

boat w t hout thenf

A Yeah, it's pretty nice. | put on ny seat belt
now, but | could drive a car without it. It doesn't
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affect the drivability of the roads that |'m on.
Q Sane for hel nets?
A Ch, yeah.
Q Can you use a river if you don't have USGS

gage data?

A Ch, absol utely.

Q So you don't have to -- you can plan a trip
even t hough the USGS gage data doesn't tell you, for
exanpl e, what the river level is going to be this
August ?

A Yeah, if you're famliar with the river, you
can go out there and you boat it. Sonetinmes it's nice
to know what you can expect, but it's not a criterion.

Q It's prudent to take advantage of nobdern
t echnol ogy, but not necessary?

A Sur e.

Q All right. M. Hood asked you about the
sources for at | east one of your Pattie slides, and you
didn't quite have an answer for that.

Is the source of that slide Barbara Tell man's
Arizona's Changing Rivers at 98, which is Exhibit 001,
Part 18, and Doug Brown's Man and WIldlife at Page 19
t hrough 20, which is Exhibit X004, Part 3?

A | believe so.
Q And is Brown's Man and Wldlife different than
COASH & COASH, | NC. (602) 258-1440
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Goode' s t hesis?

A | believe, yes, it is, different docunent.

Q Ckay. And | just -- M. Katz wanted the Small
and M nor Watercourses exhibit, and that is Exhibit
No. 1, Part 23, and M. Weidnman's declaration is Exhibit
X012, Part 73.

FURTHER REDI RECT EXAM NATI ON
BY MR KATZ:

Q Now that |1've re-collected nyself, a few
questions that were witten down by nme and ny col | eagues
rather than in ny notepad, but the presence of ferries
during a period of, significant period of years prior to
st at ehood, woul d denonstrate at |east at that tine that
the river was susceptible to being navigated by boats, a
portion of the river was subject to being navigated by
boats | arger than a canoe?

A Yeah. Yes.

Q But traders and trappers regularly used,

t hroughout the western United States, canoes for trading
and trappi ng, correct?

A That's correct.

Q And they did so in the mdwest as well. Fur
trade was centered or based in St. Louis, correct?

A Yes.
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Q But a | ot of that beaver was harvested from
the western and sout hwestern United States?

A Rocky Mountain states, yeah.

Q Wul d you recommend that a novice boater boat
t he Col orado Ri ver through the G and Canyon?

A Depends on how well | |iked them

Q But during normal portions of that river that
are pretty treacherous during normal flow, correct?

A Yeah, | would say novice boaters, unless

they're really quick learners, that's not the place for

t hem
Q But just because sone farner, rancher or an
idiot like ne gets into a boat on a river that 1've

never seen before and maybe puts nyself at risk or in
danger doesn't nmke the river nonnavi gable, correct?

A That's correct.

Q And even though a novice |like nme shouldn't go
down t he Col orado al one, and naybe even with you, I
woul dn't have any trouble determ ning that the Col orado

was navi gabl e, because it's already been done for ne,

correct?
A It's been done.
Q And again, with respect to Segnment 4, and

that's the segnent that goes up to the Coolidge Dam
correct?
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A O down fromit, yes.

Q O is it the one that goes --

A It's bel ow

Q It's bel ow.

A Yeah.

Q And there are substantial agricultura

di versi ons that occur above the danf

A Yes.

Q In Segnent 3, we've already discussed that?
A Yes.

Q And that woul d cause the fl ows down Segnent 3

to be | ower than natural and ordinary, correct?

A Yeah. Again, we spent sone tine there that
there's a change in the seasonality of flowin Segnent 4
due to the operation of the dam Overall, | want to say
the flows are | ower than what they woul d have been in
the ordinary and natural condition.

Q And when we tal k about dams stabilizing the
river conditions, we're tal king about stabilization or
predictability for agricultural purposes, not for
navi gability purposes, correct?

A They're not operating the dam for
navigability, no, if that's what you're asking.

Q And when there were reports of erratic flows
down the river, that mght be erratic in terns of the
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predictability of water availability for agriculture but
not necessarily predictability of water for navigation,
title navigation purposes?

A The river in its normal condition under nornma
parameters i s navi gabl e downstreamt here.

Q Have you encountered any boulders in the -- in
your experiences down the Gla River that affect the
river's navigability?

A I've encount ered many boul ders but none that
affected navigability.

Q Have you destroyed any boats or capsized
because of the presence of those boul ders?

A No.

Q And are they usually fairly easy to observe,
either by looking at the water flows or the river
channel itself?

A I think even the nobst novice boater can see
t he boul der com ng, whet her he can do anyt hing about it
is the skill |evel.

Q And again, there's a difference between flying
a fighter plane and a Cessna 1807?

A Yes, there is.

Q And there's a difference between driving your
car to and fromwork and driving a nmulti-ton sem
tractor-trailer, correct?
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A Yes.
Q Have you ever run into on the Gla R ver --
you' ve descri bed conpound channels -- any nmeanderi ng or

braiding that's been an obstacle or, as you put it, an
obstruction to your ability to navigate that segnent of
the river?

A I have not.

Q And even if there isn't a reliable history of
trade and travel on the Gla R ver prior to February 14
of 1912, does that change your opinion as to whether or
not the river at earlier dates prior to then was
navigable in its ordinary and natural condition?

A Just to be sure | caught the question, did you
say if there was not a history, any historical accounts?

Q In other words, even wi thout having the
history in front of you, fromthe gage data that you
revi ewed, fromthe gage data that other hydrologists in
this case have revi ewed and anal yzed, and from your
perspective, was this river navigable in its ordinary
and natural condition even if you didn't have historical
events to confirmit?

A Well, there were historical events. | did
i ncl ude those. But had there not been, | think based on
the scientific and hydrol ogi c and geonor phic data, ny
concl usion would be -- and nmy own personal experience
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boating as kind of a ground truth to all of that
science -- yes, the river is navigable.

Q And t here have been sone that have suggested
if a segnent of the river is flooded for nonths on end,

is that an ordinary condition?

A If it's flooded for nonths on end?
Q Yes.
A | think that's kind of opposite of the

definition of flood. But |I would call that high flow

condition. So I'mnot |liking the question, to tell you
the truth.
Q Ckay. Wll, we had reports of flooding in the

1890s and around 1905 that changed the characteristics
at | east of the fl oodplain, correct, along the -- would

it be within the entire river or |argely downstreanf

A. The fl ood occurred on the entire river --
Q Ckay.
A. -- and as a result of those floods there were

segnents that experienced changes to the fl oodpl ain.
Q And did those segnents experi ence any

significant changes to their flow channel ?

A To the | ow fl ow boat abl e channel ?

Q Yes.

A None that |I'm aware of.

Q And fromtine to tine, whether it's the
COASH & COASH, | NC. (602) 258-1440
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Col orado River, the Gla R ver or the Salt R ver, the
central or |ow fl ow channel because of naturally
occurring floods and droughts may change its position,
correct, within the banks of the river?

A Yes.

Q But that doesn't nean that it doesn't renmain
navi gabl e t hroughout nost of the year post those
condi tions, correct?

A All rivers change to sone degree all the tine.

Q And if a segnent of the river were dry for
sonme of the sumrer nonths, for a nonth or two, on
occasion or even regularly, would that make that segnent
nonnavi gabl e according to PPL Montana or Daniel Ball?

A Not if that's the only fact; all other things
bei ng equal, no, that would not.

Q And again, in today's condition, the Gla
Ri ver, the Segnent 6, 7, and 8 are not only | osing water
fromthe Salt, they're losing flow fromthe Verde which
has al so been damed at two | ocati ons?

A The Verde water conmes in through the Salt,
yes.

Q And you were asked if you had done an
evapotranspirati on study. Wuld that make any
difference to you with respect to your ultinmate
conclusions in this case?
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A It doesn't nmke any difference to ny opinions,
no.
Q And |l et ne just take another | ook at ny notes.
I think that | have one final question. | can
beat the dead horse further but I don't want to get

anybody upset anynore than they already m ght be.

But again, do you believe that on February
14th of 1912, that the Gla R ver along its entirety was
susceptible to being used in its ordinary and natural
condi tion as a highway for comrerce over which trade or
travel were or could have been conducted in the
customary nodes of trade and travel on water?

A Yes.

Q And agai n, when we tal k about custonmary nobdes
of trade and travel, that's the type of boats that were
avai l able at the time, correct?

A Correct.

Q And there's nothing in there -- and we were
tal king about it being used as a hi ghway of commerce.
The case | aw says there's no requirenent that the trade

and travel be for commercial gain, at least in Arizona,

correct?
A Correct.
MR KATZ: |'m done.
THE W TNESS: That one question had four
COASH & COASH, | NC. (602) 258-1440
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parts, just for the record.

MR, KATZ: GCkay. Do you want to answer it
four tines?

THE W TNESS: No.

CHAI RVAN NOBLE: M. Katz, do you have any
ot her evidence or witnesses that you intend to present?

MR KATZ: We will confirmwth the Conm ssion
and with George that all of the exhibits that we have
tendered to the Conm ssion have been properly received
and identified. But at this tine, we don't intend to
present any other w tnesses for our case in chief and
woul d rest that case subject to confirm ng the exhibits
have been received.

CHAI RVAN NOBLE: M. Fuller, we appreciate
your tinme and your effort. W ask you to sit down
because now it's our turn.

THE WTNESS: OCh. Do you want ne to turn the
present ati on back on?

CHAI RVAN NOBLE: Yes.

THE W TNESS: Sorry about that.

CHAI RMAN NOBLE: M. Alen.

EXAM NATI ON
BY COWM SSI ONER ALLEN:
Q When t he questi on was asked by Mark regardi ng
COASH & COASH, | NC. (602) 258-1440
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the conditions of the San Pedro i nmedi ately adjacent to
its confluence with the Gla, you made the coment that
you didn't think that the navigability question was
pertinent or were you inplying that there may have been
sone navigability potential up the San Pedro where its
confluence with the Gla occurs, or not? Because that
applies to the Agua Fria and to a nunber of other rivers
such as the San Franci sco.

A It wasn't ny intent to make any inplication
about the navigability of the San Pedro R ver at all by
t hat answer.

In all |ikelihood, the backwater fromthe Gl a
River inits ordinary and natural condition probably
woul d extend sone di stance up the San Pedro River.
However, ny guess, not having studied this in detail, ny
guess is it would be within the floodplain limts of the
Gla Rver. Not a significant distance at all. But
again, that's ny guess having not studied it.

Q Ckay. The distance up the Gla River fromits
confluence with the Col orado, you've indicated is sone

20 mles or possibly up to Done?

A The Segnent 8 di stance?
Q Yes.
A Yes.
MS. HERNBRODE: |'m sorry, Comm ssioner All en,
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coul d you use your m crophone, because even |I'm having a
little trouble hearing you.

CHAI RVAN NOBLE: It won't do any good.

M5. HERNBRODE: Ch, okay. Never mnd then. |
apol ogi ze.

MR, KATZ: That's just for recording.
BY COWM SSI ONER ALLEN:

Q The | ocation at Dome where there is apparently
fl ow substantial so that a steanboat could float, could
nmove back and forth in that area, is that not controll ed
basically by bedrock structures that bring the Gla
River to the surface at that particul ar point?

A I think I was asked this question yesterday.
It's all running together here. | recall having that
question, and | recall ny answer as being |I don't know
specifically. | did not study whether the bedrock is
bringing flow up to the surface at that point. There is
a bedrock range that the river goes through so it's
certainly possible there.

Q Ckay. In Tom Murphy's questions, there was
sonme inplication that the State m ght not actually own
the bottom of the bed of a navigable river where a
reservati on was concerned or where the Feds had
w t hdrawn | and. Your feeling about that?

A |'ve heard that argunent. Advanced for the
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Salt Rver. And it seens to ne to be nore of a | egal
question than a technical question. So I'mnot going to

of fer any expertise on that.

Q Wll, the problemis that we just heard
M. Katz say that -- and | would |like to quote
specifically what he said -- sonethi ng about

navigability in fact does inply navigability as a result
of law. That's not exactly what you said, but that's
cl ose.

How do you resol ve the question of the surveys
that will be presented subsequently and have been
submtted as evidence in regard to the question again
that | asked about the ownership of the bed of the
channel in a reservation or where | and have been
wi t hdr awn?

A I guess, M. Conm ssioner, | would say -- |
woul d approach it this way. Wat |'ve been tasked to do
was determ ne navigability. What are the flow
conditions, can it take a boat, can you take a boat down
there, what kind of a boat, what season of the year,
what woul d be the nature of usage for boats; and based
on those studies, |I'd say yeah, you could take a boat
t hrough, regularly through the reservati on areas.

If that decision is -- if the Conm ssion
concurs with that, then the next step is to figure out,
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okay, what boundaries does the State actually own and
whatnot. So | think that's follow ng on after.

So | don't know that it affects the
navigability in fact part of it. But you're right, it
may have inplications for the navigability in law as to
whet her it was the federal governnent's to give away to
the State on February 14, 1912.

Q You nade one ot her comment about the nedi an

flow of the Colorado River and the Gla being simlar.

A Yeah, simlar.
Q How simlar is simlar?
A That depends on where you are on the G a.

Clearly the nedian flow rates in the upper Gla are nuch
| ess than they are near the nmouth. Near the nouth, the
Col orado River -- the Gla River is likely to have a
| ower nedian flow rate than the Col orado Ri ver.

It's hard to find data on the Col orado Ri ver
t hat pre-dates Hoover Dam So understandi ng exactly
what the ordinary and natural nmedian flow of the
Col orado River is nore of an inquiry than | wanted to
do. It would be | ower.

Q Ckay. There was al so sone testinony given
about Pattie in 1825, and a comment was made about there
bei ng plenty of beaver. That was the quote. And ny
question is, was he tal king about the San Pedro or was
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he tal king about the Gla at this particular point in
time? Because the other comment that was nade was that
there was -- they had real problens. They ate the dogs
and the horses or whatever they could get their hands on
when they were on the Gla but not necessarily on the
San Pedro. So I'ma little confused about where he was

referring to with regard to beaver.

A | know that he did trap on the beaver -- he
said he trapped on the Gla. That specific coment |'m
not exactly sure where he's referring to. | can point

you to nmy own observations. There are plenty of beaver
still on the G a.

COW SSI ONER ALLEN: | think that's all |
have, M. Chairman.

CHAI RVAN NOBLE: M. Horton, do you have any
questi ons?

COWMM SSI ONER HORTON:  No, | don't,
M. Chai r man.

CHAI RVAN NOBLE: | have one. Does anybody
know where Henness went ?

COWM SSI ONER HORTON: He had to be excused.

CHAI RVAN NOBLE: Ckay.

Thank you, Jon, very nuch. W appreciate it.

Do you have -- you're sitting there for a
reason or --
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MR. HOCD: To hear.

CHAI RMAN NOBLE:  Ah- ha.

MR. HOCD: Yeah.

CHAI RVAN NOBLE: GCkay. Then you're excused.

THE W TNESS: Thank you.

MR SPARKS: | would like to nake one conment
off the record about M. Katz's background on rivers.

CHAI RVAN NOBLE: O f the record.

(Di scussion off the record.)

CHAI RVAN NOBLE: M. Gookin is up next. Ckay.
Wiile they're setting up, I'"'msure it wll take nore
than ten seconds. Gkay. W are going to go until 4:30.
Gary, we're going to give you a five-m nute break.

(Recessed from3:37 p.m to 3:45 p.m)

CHAI RMAN NOBLE: Just as M. Mirphy sits down,
it'"s our intent to go as late as possible -- I"msorry,
as | ate as necessary on Friday evening up until
mdnight. And we wll go |late tonorrow night, too.
Today is Wednesday. W will go |l ate tonorrow ni ght and
again on Friday night unless it becones really obvious
that we won't get through until 2015. So we'll probably
go until about 8:00 tonorrow night, and we will | o0k
forward to going | ate again on Friday night, if
necessary.

H , M. Mirphy. You got quick questions?
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MR, MURPHY: "Il see what | can do in the

interest of not going till mdnight on Friday.

ALLEN GOOKI N,
called as a witness on behalf of the Gla R ver |Indian

Communi ty, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON
BY MR MJRPHY:

Q Coul d you pl ease i ntroduce yoursel f?

A My nanme is Allen Gookin. |'ma registered
pr of essi onal engi neer, enployed as a consultant by the
Gla R ver Indian Community in this hearing.

Q How | ong have you done work on and around the
Gla River?

A Si nce 1974.

Q And you al so have a fam |y connecti on beyond
yourself to the Gla R ver?

A Yeah, ny father started working with the San
Carlos Irrigation and Drainage D strict, which is a
maj or user on the Gla River in 1953.

Q And | know your resune is part of the record
in this matter, but could you just briefly describe for
t he Conmm ssion some of your specific experience in
working on the Gla River?
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A Well, primarily it's been related to d obe
Equity No. 59, which is also known as the G| a Decree.
| read it first time in 1974. |'ve testified nunerous
times in front of the Federal District Court on it. |
am aut hor of -- the primary author of what's called the
call systemwhich adm nisters the water distribution of
the Gla R ver that has been approved by the Federal
District Court.

Q And what, in terns of the entirety of the Gla
Ri ver, what portions of the Gla River have you
physi cally exam ned over the years?

A Using M. Fuller's term nol ogy, | have
physically been in Segnent 1, Segnent 3, Segnent 4, 5,
6. The upper portion of Segnent 7. |[|'ve been in

Segnment 8, but | was too young to care what | was

| ooki ng at .

Q Now, as part of the Community subm ssion for
this proceeding, | asked you to prepare a report,
correct?

A Yes.

Q And that report has been tendered for the

Conmmi ssi on?

A I sure hope so.

Q And with regard to your report, what did you
do, generally?
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A Cenerally, | | ooked at the river in several
reaches. | | ooked at what the changes in the channels
had been. | estinmated what the fl ow woul d have been in

t hose reaches under what's called virgin conditions,
pre-depletion conditions; and I went through and using
sone cont enporaneous nmaterials, | conputed the depths of
wat er that would occur. | also went into a bit nore
detail on the | ack of boats for the Hohokam or Hohokam

| should say. The Akinel O otham and Pee Posh, and a
few of the earlier historic accounts to see if there was
a historic record on navigability. Between all of that,
| concluded that the Gla R ver was not navigable in its
ordinary and natural condition as of February 14, 1912.

Q Let nme ask you specifically about the channels
and the conditions of the channels on the Gla River as
of 1912. As of 1912, was the Gla River's channel
condi ti on braided?

A For the nobst part.

Q And when you say for the nost part, could you
be nore specific?

A Vell, | found one reach on the Gla R ver on
the reservation that | did a cross section for where it
wasn't braided; and other than that, fromwhat |'ve read
and researched, | think it was braided nost of the rest.
' msure there are spots where it was down to one
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channel, but | haven't mapped where. Mstly there were
mul ti pl e channel s.
Q Now, the primary focus of your report was what

M. Fuller | abeled as Segnment 6, right?

A Yes.

Q And why is that?

A You're paying ne to do this.

Q That's the segnent that enconpasses the Gla

Ri ver Indian Reservation, right?

A Yes.

Q Now, when you say braided, can you explain to
t he Conm ssi on what you nmean?

A Vell, M. Fuller and | have a different idea
of what braided neans. A river in Arizona when it's
brai ded, nornmally does not have one major channel and
then a fl oodplain and then overfl ow channels that are
el evat ed above the floodplain as M. Fuller's diagram
which is shown on the screen, indicates. Usually there
are several low fl ow channels, and then the fl oodpl ai n,
and then the other |evels higher up. Wen | say several
| ow fl ow channels, there's really going to be a | owest
flow, a lower flow, a low flow, and a, possibly a naybe
not so low fl ow before you get into the so-called
fl oodpl ai n.

This cross section that | amshowng is from
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the Arny Corps of Engineers, a Field Guide to the

I dentification of the Ordinary H gh Water Mark in the
Arid West Region of the Western United States. |'ve
al so been out in the field nunmerous tinmes wal ki ng

vari ous reaches. And, for exanple, one tinme in Segnent

3, | was out in the river. | crossed a dry channel,
went over a snall little island to | ook at the river,
and by the tinme | turned around and got back, | could

see the water had risen just enough that it was just

begi nning to cone down this channel | had crossed that
two mnutes ago was dry. It was not a flood. It was
not even a very high flow Now, | was stupid. | stood
there and watched it till it got the channel wet, and

then | tried to cross it, which led to a lot of nmud in

places | didn't want. But that's a whol e separate
t opi c.
Q So in looking at a river channel then, what

woul d be the relative difference then in the depth of
the low fl ow channel s? Are these all going to be
the sane depth? 1|s one going to be slightly | ower
than the others? |Is there going to be a |ot of
vari ance?

A There's going to be a lot of variance in cross
sections as to exactly how they line up. But usually
they're not going to be very far apart in terms of

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 755

dept h.

Q Let ne -- going back then to the Gla River at
the tinme of statehood, we know that the flows at the
tinme of statehood were not in their ordinary condition.
What about the condition of the river channel at the
time of statehood, would that have been in its natural
and ordi nary condition?

A Yes. The floods that created this situation
whi ch occurred in 1890, '91 and '05 -- that's 1905, |I'm
show ng ny age -- created the brai ded configuration that
predom nated. There were sone braided reaches before
those fl oods, particularly in Segnent 7, but the major
brai di ng occurred after those floods. The fl oods
occurred just because it rained. WIlIl, excuse nme, in
sonme cases it snowed, too, but --

Q Wth regard then to flooding events, would it
be a fair characterization to say that even if flooding
is not an ordinary event, the consequences of fl ooding
on the river channel and the condition in which it
| eaves the riverbed becones the ordinary condition of
the river?

A VWell, the ordinary and the natural. This is
part of the process of nature.

Q And how, in terns of navigability then, how
woul d braiding of a river channel affect navigation of
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the river?

A It Ilowers the depths.

Q And how much would it | ower the depths by, or
is that vari abl e?

A That's vari abl e dependi ng on how wi de the
channel s are, how the fl ow divides, a whole bunch of
factors. But the nore channels you have, the |l ower the
depth for a given flowis likely to be.

Q Now, with regard then to -- and when a
fl oodi ng event occurs and there are consequent effects
to the river channel, how long will those effects |ast?

A In the arid southwest, they usually |ast for
several decades, perhaps even |onger, and | have
numer ous sources in ny report supporting that
cont enti on.

Q And are those changes -- well, let me just go
ahead and nove on here then.

So at the tinme of statehood then, we have the
Gla Rver in this braided condition. Wat did you do
wWwth regard to your report as far as determ ni ng what
the fl ows would have been in the river's natural and
ordi nary condition at that tine?

A | went through nunerous sources. | primarily
relied on a book that | call the White book, primarily
because ny father called it that before ne, and you can
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recognize it. It's in the green binder on ny desk.
The VWhite book was by the Bureau of

Recl amation. They did several editions. They did a
1952, '53, and '58, and | have them all bound together.
It was an accounting and a preparati on by the Bureau of
Recl amation to determne the virgin flow at vari ous
gages on the lower Gla -- or |ower Col orado R ver and
its tributari es.

Q In addition to the Bureau or Wiite book, what

ot her sources did you review in putting your report

t oget her ?
A | | ooked at the Southworth report, which was a
report prepared by a M. Southworth of the -- I think it

was the O fice of Indian Affairs, the predecessor of the
BIA, Bureau of Indian Affairs, as a part of trying to
get Cool i dge Dam Ashurst-Hayden Dam aut horized. It's a
very detailed history, and he did include sonme fl ow
estimates and sone flow, very early flow data as to
gains in the river and so forth. | |ooked at -- well,
the report shows the sources. Those were probably ny
two nost i nportant.

Q So you've got the figures and the information
fromthose sources. Wat did you do with it?

A Wll, as a part of the Southworth report, he
sent out sone underlings headed primarily by
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A berg -- who A berg Bridge is naned after -- and they
surveyed using what's called a plane table up the river
quite a ways, actually, but | used the portion of the
survey that was in nunber, Segnent nunber 6.

Q Let me stop you at this particular point. 1In
your report, you broke the Gla River into six discrete
segnents, right?

A Yes.

Q And what were the segnents that you divi ded
the river into?

A The Duncan Vall ey, which M. Fuller called
Segnent 1. The Box Canyon, which he called 2. The
Safford Vall ey, which he called Segnent 3. | called
Segnent 4 and 5 jointly the Kearny Reach, because | was
trying to cone up with a nane. | didn't know what el se
tocall it, primarily. Segnent 6 is nornmally called

the, mddle Gla R ver, and that's what | called it.

Q And that's Ashurst-Hayden to the confl uence --
A Yes.

Q -- of the Gla and Salt?

A Yes. And Section 7 and 8, | jointly conbi ned

into the lower Gl a.

Q Ckay. So going back then to what you did with
the informati on that you gl eaned fromthe White book and
t hese ot her sources --
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A Using this plane table survey, and let ne
explain. A plane table, before they had airpl anes that
were reliable enough to take pictures from they used a
pl ane table to do topographi c mappi ng and feature
mappi ng. That was the basis of the United States, many
of the United States geol ogi cal survey quadrangl es were
pl ane table surveys. It consists of a tripod. There is
a piece of wood put on it that you nake horizontal by
vari ous adjustnents, and you screw on a piece of thick
paper. |1've seen these original sheets fromthe plane
tabl e, and they've got the very distinctive screw narks
on them so you can tell that they cane from a pl ane
table. You put a device on it called an Alidade, and
you |l ook through it, and it will allow you to see the
el evation at the point where your rodman or nowadays rod
woman -- but usually back then you didn't -- their
| ocation and the distance it is fromwhere you are. And
using that, you then put pins in the paper or through
t he paper, and draw |ines between them and you end up
drawing a map while you're in the field. You then take
that in and ink it and clean it up and get rid of the
erasures and so forth. And that forned the basis
that -- we had those from about 1913 to '14, which I
figure was pretty close to 1912, that showed the
t opography of the Gla R ver in Segnent 6, the m ddle

COASH & COASH, | NC. (602) 258-1440
www. coashandcoash. com Phoeni x, AZ



© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

GILARIVER VOL. Il 06/18/2014 760

| took two cross sections. | took one in
Townshi p 4 South, Range 7 East, Section 17; and since |
didn't have a fl ow neasurenent there, | went a little
bit upstream and | took the fl ow neasurenent from
Kel vi n.

Now, this reach is a losing reach, so it's
probably a little generous to use that. | solved the
equati on usi ng Manning's equation, and | conputed the
depths for low flow, nedian flow, and nean flow, and
t hose are shown in Figure 5-1 of ny report.

I then picked a cross section from Township 1
Sout h, Range 1 East, Section 21, which was pretty near
tothe Salt-Gla confluence. And it had a very unusual
channel. It was very -- alnpbst straight up and down
wth a bottomthat was alnost flat. It had a little
slope to it. And then it had the fl oodplain and then it
went up fromthere before you got to the higher
fl oodpl ai n.

And since | thought it was different but
representative of about the western third of the
reservation, | wuld say, | did a second one with that.

Al so, Dr. Peter Mick, who works for the
Communi ty, went down to Tucson and got the USGS to give
himthe rating curves for the Gla R ver at Kelvin back
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around statehood. That was quite a trick on his part, |
m ght add.
And so | had records from before statehood
by -- I don't renenber exactly, but by two years or so
to a few years after statehood -- so | could see with a
given flow what the depth woul d have been at Kel vin.
Kelvinis alittle bit upstream of Segnent 6,
the mddle. It's technically in Segnent 5. It usually
is used as being representative of the flow at
Ashur st - Hayden Dam
Q Ckay. \What --
A Ch, excuse ne, and | conputed the depths of
flowfromit, and | put those in the report.
Q Now, what |'m showi ng on the screen here,

this is a summary of the results of your calcul ati ons,

ri ght?
A That's correct.
Q And could you just briefly describe for the

Conm ssi on what your cal culations resulted in here?

A Well, you can see for nean, nedian, and | ow
flow, the depth is belowthe flows. And there's the,
bel ow Kel vin, which is the one not at Kelvin but a few
mles dowmnstreamfromit where the river opens up, and
you have a very wi de braided channel back then. Still
do, in fact.
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The one above the confluence where it seens to
be one maj or channel, that's on the right. And you can
read the depths of nean flow, nedian flow, and |ow flow

The flows from Kelvin and the rating gage cane
in higher. The nean was 1.7 feet. The nedian was 1.4
feet, and the lowwas 1.1 foot in depth, and that was
primarily because Kelvin is a narrower spot on the

river, and so you tend to get nore depth.

Q Now, when | | ook at this mean fl ow and dept h,
does that nean, if I'm|l|ooking at a depth of .7 or .98
feet, let's say bel ow Kel vin or above the confl uence,

does that nmean | could expect the flow to be
consistently .98 feet?

A No.

Q Li ke every day of the 365-day year | go out, |

see a foot of water?

A No.
Q Way not ?
A Well, the nean tends, if anything, to

overstate what you would find on a typical day. The
best indicator of a typical day woul d be the nedi an.

But even there, you're going to have 50 percent of the
time or a smdge |less nore flow, and 50 percent of the
time or a smdge less low flow, and that sm dge is when
it happens to hit it right on.
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Q And just as generally on the Gla R ver and
probably true for other rivers in the southwestern part
of the state, are there tines of year that skew the nean
or the nedi an?

A Yes. In particular, floods or the snownelt
season wll often skew the nedian -- or excuse ne, nean.
Mean flow. And that's why when you're tal king about
unregul ated fl ows, you usually use the nedi an as bei ng
the nost representative. |If you're trying to | ook at
sonmething nore reliable, then you go to the | ow fl ow

Q Just for the benefit of the Comm ssion, these
figures also take into account flows that are | ost by
man- made di versions or dans, right?

A They are added back in. So this represents
the estimates of flow, assum ng nobody had |ived there,
and you just wal ked in on February 14, 1912, and somehow
sone spiritual entity handed you the nmean flow, nedi an
flow, and low flow records. That's what they shoul d be.

Q Now, M. Fuller yesterday indicated that he
had an issue with one of the variables that you would
plug into Manni ng's equation, right?

A Yes. And in fact, he caught ne in a m stake

but not the one he thought.

Q Ckay.
A The channels are prinarily nade out of sand,
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and | base that on looking at M. Fuller's reports and
the soils reports and so forth that were init. And
sand is a very weird substance when water flows over it.
It can go through nunerous types of behaviors. It can
be what's called a ripple, a dune, a transition, a plane

bed. There can be standing waves as a result, and there
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can be what can be called anti-dunes. The Manning's "n"
is a factor that you put into, not surprisingly, the
Manni ng's equation. And it accounts for the fact that
if water is going to flow over sonething really, really,
really rough, there's going to be a lot nore friction
than if it flows over glass, say, in which case there's
very little friction. And it's been used for over a
hundr ed years.

They suggested that | should use .035, and

that is the Manning's "n" commonly used when you're
tal ki ng about flood control, because the river can go
into the dunes phase or the standi ng waves and
anti -dunes, which can give you high flows or higher
wat er el evati ons; and, of course, in a flood study you
want to be the safest you can, so whenever you're in
doubt, you kick up the nunbers that make it higher.

In trying to replicate it -- | checked a
study -- | knew that the value was different at | ow
flow Unfortunately, nost tables of Manning's "n" are
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in flood manuals. So | found a report by the Arizona
Departnent of Water Resources that was witten by a firm
Sinmons, Li & Associates. Li is L-1. And they had a
tabl e and they showed the recommended val ues for fl ood
studi es and for sedinent transports.

The sedi nent transport, | thought, was the
nost appropri ate because that was tal king about the nore
normal flows. | used .020. | don't know why.
shoul dn't have. | should have used .022. That neans
that in the bel ow Kel vin nunbers, the depths should be
greater in sonmewhat |ess than ten percent. .022 divided
by .02 is a ten percent m stake, but |less than ten
percent because as you get deeper, the walls noved
outwards. They got w der.

On the one near the confluence with the Salt,

t hat was nuch nore rectangular, so it would be very
close to a ten percent m stake. And so you should add
ten percent to the depth there. It would not affect the
rati ngs of the reading at Kel vin.

Q Based upon these figures and taking into
account what you just described as your error in the
vari abl e that you used, would your opinion be that the
Gla R ver was navigable in its ordinary and natural
condition as of the date of statehood?

A Ckay. First it was a mstake. It was not
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error. Error is -- means you can't neasure things

exactly. M stake neans | blewit.

Q Sorry, ny m stake.
A Ckay. It did not change ny opi ni ons.
Q Ckay. And what is your opinion regarding the

navigability, and this would be of the Segnment 6 of the
Gla Rver, as toits navigability inits ordinary and
natural condition as of the date of Arizona statehood?
A I would conclude that it was not navi gabl e,
and | base that primarily upon the criteria set forth by
the Utah case that at the gages, you really want three
feet of depth. |If you're going to have these various
types of boats that it deened appropriate in 1896 to
navigate the river, and the report has |ots of
di scussion on that.
Q Wth regard to gage data al one, what ki nd of
i ssues are there with just relying on gage data w t hout

anyt hi ng el se?

A Well, gage data nornmally over -- or it's not
representative of the channel itself. Using gage data
is great. It gives you a point in the river. But due

to the various criteria that go into setting it up, it
can create problens, and it doesn't give the sane depths
that you woul d expect in the river.

In the case of Kelvin, which is at the end of
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5, you have a different value of depth, significantly
different than you did when you went downstream a few
mles, 10 or 20. And reconputed it because the channel
had changed, and the channel will govern the depth.

Q Wiat's the difference, for exanple, between
the Kelvin gage and the gage just on this side of the

San Carl os Dant?

A It's the Coolidge Damwith the San Carl os
Reservoir.

Q O the San Carl os Reservoir, Coolidge Dam

A The gage right bel ow Coolidge Damreally

doesn't give any results that reflect the river because
there is what's called a Parshall flunme there that was

built to take the neasurenents for the nornal rel eases.
It doesn't cover the flood rel eases which elim nates,

t hi nk, nine days out of the history.

But the normal releases go through a concrete
structure that is carefully designed to create, have the
wat er accumul ate, go down the steep angle, and then
flatten out, and it takes a neasurenent at the, |
believe it's at the nape of the water as it goes down.
It's atotally artificial depth created by this concrete
structure, and not representative of what the channel
I S.

Q Physically if you go then and | ook at the
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Cool i dge Dam the gage there, and you | ook at the Kelvin
gage, | nean, how would they | ook different to the
observer?

A Well, the Kelvin gage, you're just going to
see a corrugated netal stand pipe, nost likely, sticking
out of the river, and it's got sonmething in it to
determ ne what the surface of the water is. So it has
very little inpact on the flow as the river goes by.

The Parshall flunme is a concrete structure
t hat accunul ates the flow, and as | said, it then drops
it and then levels it out, and it's totally artificial
dept h eval uations, but it does create a good readi ng of
how nuch flow there is.

Q Wth regard to the depth then of a river at
any particular point, what factors are going to affect
t he dept h?

A VWll, if you're going to | ook at -- first of
all, if you have an artificial structure, then you're
off into Never Never Land as far as depth goes. The
sane thing would be of the O berg Dam That was at the
O berg Bridge and the Sacat on Dam and t he fl ume.
They're all built into one structure. And so you're
goi ng over a concrete structure which is going to give
you an artificial nmeasurenent.

But if you don't, usually the gage is | ocated
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at a point where there is what they call a control
section downstream And that hel ps to keep the sand

| evel s behind it from noving up and down nuch. And that
makes the readi ngs nore accurate. But that's different
t han the w de-open brai ded channels that you hit in
nature, and particularly on the Gla, Salt and so forth
a lot of the tine.

Q As part of your report, too, you al so revi ewed
hi storical accounts of boating within the Segnent 6
area, right?

A Yes.

Q WAs there anything -- well, let me just
generally ask. Wre the concl usions that you reached in
terms of your numerical cal cul ations consistent with
what you reviewed as part of the history of boating on
that portion of the Gla River? Wre those two things

consi stent ?

A | thought so.
Q Al right.
MR MJRPHY: | think that's all the questions
| have.

CHAI RMAN NOBLE: Good. Let's go hone. How
about tonorrow at 8:30 a.m? Do you want to vote on it
or et the Chairman make the decision?

MR. KATZ: The only thing | would be concerned
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about is naking sure we're not violating the Open
Meeting rul e.
CHAI RVAN NOBLE: GCkay. W'Ill start at 9:00.

(The proceedi ng recessed at 4:30 p. m)
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STATE OF AR ZONA )
) ss.
COUNTY OF MARI COPA )

I, GARY W HILL, Certified Reporter No. 50812
for the State of Arizona, do hereby certify that the
f oregoi ng printed pages constitute a full, true and
accurate transcri pt of the proceedings had in the
foregoing matter, all done to the best of ny skill and

ability.

W TNESS ny hand this 3rd day of July, 2014.

GARY W HILL, RWVR CRR
Certified Reporter
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